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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 924 and 944
[Docket No. FV06-924—1 IFR]

Fresh Prunes Grown in Designated
Counties in Washington and in
Umatilla County, OR; Suspension of
Handling Regulations, Establishment
of Reporting Requirements, and
Suspension of the Fresh Prune Import
Regulation

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule suspends the
minimum grade, size, quality, maturity,
and inspection requirements prescribed
under the Washington-Oregon fresh
prune marketing order for the 2006 and
future seasons. The marketing order
regulates the handling of fresh prunes
grown in designated Counties in
Washington and in Umatilla County,
Oregon, and is administered locally by
the Washington-Oregon Prune
Marketing Committee (Committee).
During the suspension of the handling
regulations, reports from handlers will
be required to obtain information
necessary to administer the marketing
order. This rule also suspends fresh
prune import inspection and minimum
quality, grade, size, and maturity
requirements. This rule is expected to
reduce overall industry expenses and
increase net returns to producers and
handlers. This rulemaking action must
be effective as soon as possible to ensure
that the suspensions are in effect for the
2006 shipping season, expected to begin
in early July.

DATES: Effective May 10, 2006;
comments received by July 10, 2006 will
be considered prior to the issuance of a
final rule. Pursuant to the Paperwork

Reduction Act, comments on the
information collection burden must be
received by July 10, 2006.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; E-mail:
moab.docketclerk@usda.gov, or Internet:
http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.ams.usda.gov/fv/
moab.html.

FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW., Third Avenue, Suite 385, Portland,
OR 97204; Telephone: (503) 326—2724;
Fax: (503) 326—7440; or George J.
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491; Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence, SW.,
STOP 0237, Washington, DC 20250-
0237; Telephone: (202) 720-2491, Fax:
(202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924, as amended (7 CFR
924), regulating the handling of fresh
prunes grown in designated counties in
Washington and in Umatilla County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended, (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.” This rule also is issued under
section 8e of the Act regarding the
establishment of inspection and quality,

grade, size, or maturity requirements on
imports of commodities that are
similarly regulated under Federal
marketing orders.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after date of the
entry of the ruling.

There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This rule indefinitely suspends the
handling regulations prescribed under
the order for the 2006 and future
seasons. Specifically, this rule suspends
the minimum grade, size, quality,
maturity, and inspection requirements
under the order. In addition, the
regulation of fresh prune imports under
section 8e of the Act is suspended
indefinitely.

Furthermore, this rule establishes a
new handler reporting requirement. The
new handler report provides the
Committee with information that was
previously available from the Federal-
State Inspection Service (Inspection
Service). As previously noted, the
handling regulations include mandatory
inspection. As a result of the handling
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regulation suspension, information from
the Inspection Service will no longer be
available to the Committee to compile
industry statistics and to assess
handlers. The new handler reporting
requirement will allow the Committee
to obtain information directly from
handlers similar to the information that
was obtained previously from the
Inspection Service.

Section 924.52 of the order authorizes
the issuance of regulations for grade,
size, quality, maturity, and pack for
fresh prunes grown in the production
area. Section 924.53 authorizes the
modification, suspension, or
termination of regulations issued under
§924.52.

Section 924.55 provides that
whenever the handling of any variety of
fresh prunes is regulated pursuant to
§924.52 or §924.53, such prunes must
be inspected by the Inspection Service,
and certified as meeting the applicable
requirements. The cost of the inspection
and certification is borne by handlers.

Section 924.60 authorizes the
Committee, with the approval of USDA,
to require reports and other information
from handlers that are necessary for the
Committee to perform its duties.

Minimum grade, size, quality,
maturity, and inspection requirements
for fresh prunes regulated under the
order are specified in § 924.319 (the
section being suspended by this rule).
When effective, § 924.319, with
exemptions for certain varieties and
types of shipments, provides that all
fresh prunes grade at least U.S. No. 1,
except that at least two-thirds of the
surface of the prune is required to be
purplish in color, and such prunes
measure not less than 1% inches in
diameter as measured by a rigid ring.
The regulation includes a minimum
quantity exemption, as well as specific
tolerances for prunes that fail to meet
color, minimum diameter, and quality
requirements.

Regulation regarding the importation
of fresh prunes into the United States
under Section 8e of the Act is set forth
in §944.700.

The Committee meets regularly to
consider recommendations for
modification, suspension, or
termination of the regulatory
requirements for Washington-Oregon
fresh prunes which have been issued on
a continuing basis. Committee meetings
are open to the public and interested
persons may express their views at these
meetings. The USDA reviews
Committee recommendations,
information submitted by the
Committee, and other available
information, and determines whether
modification, suspension, or

termination of the regulatory
requirements would tend to effectuate
the declared policy of the Act.

At its February 16, 2006, meeting, the
Committee unanimously recommended
suspending the handling regulations
and establishing handler reporting
requirements for the 2006 and future
seasons. The Committee requested that
this rule be effective by the beginning of
the 2006 regulatory period (July 15,
2006), which is also the approximate
date shipments of the 2006 Washington-
Oregon fresh prune crop are expected to
begin.

The objective of the handling
regulation has been to ensure that only
acceptable quality fresh prunes enter
fresh market channels, thereby ensuring
consumer satisfaction, increasing sales,
and improving returns to producers.
While the industry continues to believe
that quality is an important factor in
maintaining sales, the Committee
believes the cost of inspection and
certification (mandated when the
handling regulations are in effect) may
exceed the benefits derived.

Fresh prune prices have been at low
levels in recent seasons, and many
producers have faced difficulty covering
their production costs. As a
consequence, the Committee has been
exploring the possibility of reducing
costs through the elimination of
mandatory inspection for a number of
years. The Committee is concerned,
however, that the elimination of current
handling and inspection requirements
could possibly result in lower quality
fresh prunes being shipped to fresh
markets, thereby affecting consumer
demand. Also, there is some concern
that, should overall quality decline, the
Washington-Oregon fresh prune
industry could lose sales to other prune
producing regions.

After much consideration, the
Committee recommended the
suspension of the handling regulations
for the 2006 and future seasons, but
stipulated that the Committee would
assess marketing conditions annually to
determine if lifting the suspension is
warranted. This suspension action will
enable the industry to realize needed
cost savings while the impact of the
suspension is evaluated by the
Committee. Should the market situation
so dictate, the Committee may take
appropriate action to recommend
reinstating regulation.

This rule enables Washington-Oregon
fresh prune handlers to ship prunes
without regard to minimum grade, size,
quality, maturity, and inspection
requirements. This allows handlers to
decrease their total costs by eliminating
the expenses associated with mandatory

inspection. This rule does not restrict
handlers from seeking product
inspection on a voluntary basis if they
find inspection desirable. The
Committee will evaluate the effect the
suspension of the handling regulations
has on market conditions and on
producer returns each year the
suspension is in effect, and, if
necessary, make recommendations to
USDA for changes.

The suspension of the handling
regulations will result in the elimination
of the inspection certificates being
generated and forwarded to the
Committee office by the Inspection
Service. The Committee used these
certificates as the basis for the collection
of assessments from handlers and for
compiling prune industry statistics.
During the period handling regulations
are suspended, inspection certificates
will not be generated by the Inspection
Service and provided to the Committee.
As a consequence, handlers will need to
submit reports directly to the Committee
to facilitate the collection of
assessments and the compilation of
industry statistics.

Therefore, a new § 924.160 Reports is
added which requires each handler to
submit to the Committee, on or before
October 30 of each year, a “Handler
Statement for Washington-Oregon Fresh
Prunes” containing the following
information: (a) The handler’s name and
address; (b) the name and address of
each producer; (c) the quantity, in field
run tons, of early and late fresh prunes
handled by each handler; (d) the
assessment due and enclosed; (e) the
name, telephone number, and signature
of the authorized person completing the
form; and (f) the date the form is signed.

Authorization to assess handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
This reporting requirement will
facilitate the Committee’s ability to
collect assessments needed to cover
necessary program costs. Even though
reporting requirements are increased,
this rule, through the elimination of
inspection and certification
requirements, is expected to reduce
overall industry expenses.

Consistent with the suspension of
§924.319, this rule also suspends
§924.110 of the rules and regulations in
effect under the order. Section 924.110
contains provisions for handlers to
apply for waivers from mandatory
inspection when such inspection is not
readily available from the Inspection
Service. With the suspension of
regulation, such waivers are no longer
necessary.



Federal Register/Vol.

71, No. 89/Tuesday, May 9, 2006 /Rules and Regulations

26819

Contained within the handling
regulations (§ 924.319(b)) is a provision
allowing the handling of any individual
shipment which, in the aggregate, does
not exceed 500 pounds net weight of
Stanley or Merton variety prunes, or 350
pounds net weight of any other variety
of prunes, without regard to the
inspection and assessment requirements
issued under the order. Regardless of
the suspension of handling regulations,
the Committee desires that this
provision remain effective for the
purpose of providing a minimum
quantity exemption from assessments.
Thus, a new §924.121 Minimum
quantity exemption is established. This
section essentially continues the
provision with the same minimum
quantity exemptions as in 924.319(b),
but in regards to the assessment
requirements contained § 924.41 only.

Section 8e of the Act requires that
whenever grade, size, quality, or
maturity requirements are in effect for
certain commodities under a domestic
marketing order, including fresh prunes,
imports of that commodity must meet
the same or comparable requirements.
Section 944.700 contains the regulations
for fresh prune imports. Since this rule
indefinitely suspends the handling
regulation for domestic fresh prunes,
including grade, size, quality, and
maturity requirements, the regulation of
imported fresh prunes is suspended
indefinitely as well.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Currently, there are 7 handlers of
Washington-Oregon fresh prunes who
are subject to regulation under the
marketing order and approximately 100
fresh prune producers in the regulated
area. Small agricultural service firms are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$6,500,000, and small agricultural

producers are defined as those having
annual receipts of less than $750,000.

Fresh prune production has been
approximately 5,000 to 7,000 tons per
year for the past several years. The
Committee estimates that all
Washington-Oregon fresh prune
handlers combined ship less that
$6,500,000 worth of prunes on an
annual basis. In addition, based on
acreage, production, and producer
prices reported by the National
Agricultural Statistics Service, and the
total number of Washington-Oregon
fresh prune producers, average annual
producer receipts are approximately
$13,000, which is considerably less than
the $750,000 threshold. In view of the
foregoing, it can be concluded that all of
the handlers and producers of
Washington-Oregon fresh prunes may
be classified as small entities.

At its February 16, 2006, meeting, the
Committee unanimously recommended
suspending the handling regulations
and establishing reporting requirements
for the 2006 and future seasons.

This rule suspends the handling
regulations specified in § 924.319, as
well as the fresh prune import
regulations specified in § 944.700.
Furthermore, this rule implements a
modified minimum quantity exemption
as anew §924.121, and adds a new
reporting requirement as § 924.160. The
suspension of the handling regulation
will allow the Washington-Oregon fresh
prune industry to market fresh prunes
without regard to minimum grade, size,
quality, maturity, and inspection
requirements. Authority for this action
is provided in §§924.53 and 924.60.

The handling regulations help ensure
that only acceptable quality fresh
prunes enter fresh market channels,
thereby ensuring consumer satisfaction,
increasing sales, and improving returns
to producers. While the industry
continues to believe that quality is an
important factor in maintaining sales,
the Committee believes the cost of
inspection and certification exceeds the
benefits derived. The Committee
believes that the demands of wholesale
buyers and consumers will drive
handlers and producers to maintain a
high level of product quality without
the necessity of minimum quality
standards and mandatory inspections.
The Committee will review the
suspension of handling regulations and
all relevant related issues on an annual
basis. The handling regulations can be
reinstated by way of Committee
recommendation and USDA approval
through the informal rulemaking
process.

Fresh prune prices have been at low
levels in recent years, and many

producers have faced difficulty covering
their production costs. In response to
the adverse economic conditions being
experienced by the industry, the
Committee discussed the possibility of
reducing costs through the elimination
of mandatory inspection. The
Committee is concerned, however, that
the elimination of current handling and
inspection requirements could possibly
result in lower quality fresh prunes
being shipped to fresh markets. Also,
should fruit quality decline, there is
some concern among Committee
members that the Washington-Oregon
fresh prune industry could lose sales to
other prune producing regions.

While acknowledging these concerns,
the Committee believes that the benefits
derived from suspending the regulations
outweigh the potential costs. The
Committee also believes that the current
marketing situation makes regulation
unnecessary, that the cost of regulation
outweighs the benefits, and that the
conditions leading to the suspension
will perpetuate well into the future.
Therefore, the Committee recommended
that the suspension of the handling
regulations be effective not only for the
upcoming season, but for future seasons
as well. The indefinite suspension will
alleviate the need for annual rulemaking
to maintain the suspension while
allowing the Committee to monitor the
impacts of the suspension and consider
appropriate actions for ensuing seasons.
If and when the industry experiences
changes in the marketing environment
that would make reinstating the
handling regulations necessary, the
Committee has the ability to quickly
respond.

This rule enables handlers to ship
prunes without regard to the minimum
grade, size, quality, maturity, and
inspection requirements for the 2006
and future seasons. This rule allows
handlers to decrease costs by
eliminating the costs associated with
mandatory inspection. This rule,
however, does not restrict handlers from
seeking inspection on a voluntary basis
if they find inspection desirable. The
Committee will evaluate the effect that
suspension of the handling regulations
has on marketing conditions and on
producer returns at their annual meeting
each spring.

The suspension of the handling
regulations results in the elimination of
mandatory inspections and, in turn, the
inspection certificates generated by the
Inspection Service and provided to the
Committee. The Committee has used
such certificates for assessment billing
purposes and for compiling industry
statistics. As a result of this suspension
of the handling regulations, the
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Committee will require a report directly
from each handler for the purpose of
obtaining information on which to
collect assessments and generate
statistical information.

The Committee anticipates that this
rule will not negatively impact small
handlers and producers because it
suspends minimum grade, size, quality,
maturity, and inspection requirements.
The total cost of inspection and
certification for fresh shipments of
Washington-Oregon fresh prunes during
the 2005 marketing season is estimated
by the Committee to have been $0.23
per hundredweight, or approximately
$27,000 total. This represents
approximately $4,000 per handler.
Since handlers may continue to have
their prunes voluntarily inspected, the
Committee expects that some handlers
will continue to have at least a portion
of their fresh prunes inspected and
certified by the Inspection Service.

Alternatives to the suspension of the
handling regulations considered by the
Committee included maintaining the
status quo, suspending regulations for
one season only, and terminating the
marketing order in its entirety.
However, the Committee believes that
the continuation of regulation would be
a financial burden on the industry given
the current market situation and
outlook. Thus, continuing to regulate
was not a viable option to the
Committee. The Committee also
discussed suspending regulation one
season at a time, but rejected that option
as well. Finally, the Committee
considered terminating the order in its
entirety, but declined to take that action.
The Committee continues to believe that
the order has purpose, even without
handling regulations. Further, with the
suspension of handling regulations, the
Committee believes handler reports are
needed to ensure the collection of
information needed by the Committee to
administer the order.

This action imposes some additional
reporting and recordkeeping burden on
handlers. However, any additional
requirements on fresh prune handlers
are expected to be offset by the
elimination of the handling regulation
and mandatory inspection. The
elimination of inspection and
certification requirements is expected to
further reduce industry expenses, as
well. In addition, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Washington-Oregon fresh prune
industry and all interested persons were
invited to attend the meeting and

participate in Committee deliberations.
Like all Committee meetings, the
February 16, 2005, meeting was a public
meeting and all entities, both large and
small, were able to express their views
on this issue. Finally, interested persons
are invited to submit information on the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), this notice announces that
AMS has received approval from the
Office of Management and Budget
(OMB), for the new information
collection request for Fresh Prunes
Grown in Designated Counties in
Washington and in Umatilla County,
Oregon—Marketing Order No. 924,
under OMB No. 0581-XXXX. The
additional burden will subsequently be
merged into the information collection
currently approved under OMB No.
0581-0189, Generic OMB Fruit Crops.

Title: Fresh Prunes Grown in
Designated Counties in Washington and
in Umatilla County, Oregon—Marketing
Order No. 924.

OMB Number: 0581-NEW.

Type of Request: New collection.

Abstract: The information collection
requirements in this request are
essential to carry out the intent of the
Act, to provide the respondents the type
of service they request, and to
administer the Washington-Oregon fresh
prune order, which has been operating
since 1960.

On February 16, 2006, the Committee
unanimously recommended suspending
the order’s handling regulations. To
ensure that the Committee obtains
handler information that is necessary for
operation of the order, the Committee
also unanimously recommended
establishing a new reporting
requirement. Information will be
reported on a new Committee form,
Form No. 1, “Handler Statement for
Washington-Oregon Fresh Prunes,”
which requires handlers to report the
total quantity of early and late fresh
prunes handled during the season.

The new report is needed by the
Committee to compile information that
is essential for the collection of handler
assessments and to provide shipment
statistics to the industry. The Committee

previously used inspection certificates
from the Inspection Service to obtain
this information, but this source will no
longer be available under the
suspension of the handling regulations.
This new report will help to ensure
compliance with the order’s provisions
and assist the Committee and the USDA
with oversight and planning.

The information collected is used
only by authorized representatives of
USDA, including AMS, Fruit and
Vegetable Programs regional and
headquarters staff, and authorized
Committee employees. Authorized
Committee employees will be the
primary users of the information and
AMS would be the secondary user.

The request for approval of the new
information collections under the order
is as follows:

Form No. 1, “Handler Statement for
Washington-Oregon Fresh Prunes.”

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 25 minutes per
response.

Respondents: Washington-Oregon
fresh prunes handlers.

Estimated Number of Respondents: 7.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 2.92 hours.

Comments: Comments are invited on:
(1) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments should reference OMB No.
0581-NEW and the Washington-Oregon
fresh prune order (Marketing Order No.
924), and be sent to USDA in care of the
Docket Clerk at the previously
mentioned address. All comments
received will be available for public
inspection during regular business
hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
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information requirements and
duplication by industry and public
sector agencies.

Government Paperwork Elimination
Act Compliance

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

The U.S. Trade Representative has
reviewed this interim final rule and
concurs with its issuance.

This rule invites comments on the
suspension of the handling regulations
and changes to the reporting
requirements prescribed under the
order, as well as the suspension of the
prune import regulation. Any comments
timely received will be considered prior
to finalization of this rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that
suspension of the handling regulations
and this interim final rule will tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This interim final rule is a
relaxation in the prune handling
regulations and should be in place as
soon as possible for the upcoming 2006
season; (2) handlers need to know as
soon as possible that they are free to
market their fresh prunes without regard
to the handling regulations; (3) this
issue has been widely discussed at
various industry and association
meetings and the Committee has kept
the industry well informed; (4) handlers
are aware of this rule, which was
recommended at a public meeting; and
(5) this rule provides a 60-day comment
period and any comments received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Parts 924 and
944

Plums, Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR parts 924 and 944 are
amended as follows:

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND IN UMATILLA
COUNTY, OREGON

m 1. The authority citation for 7 CFR
parts 924 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

§§924.110 and 924.319 [Suspended]

m 2. In part 924, §§924.110 and 924.319
are suspended indefinitely.

m 3. In Subpart—Rules and Regulations,
new §§924.121 and 924.160 are added
to read as follows:

§924.121 Minimum quantity exemption.

Any individual shipment which, in
the aggregate, does not exceed 500
pounds net weight of prunes of the
Stanley or Merton varieties, or 350
pounds net weight of prunes of any
variety other than the Stanley or Merton
varieties, and which meets each of the
following requirements may be handled
without regard to the assessment
provisions in § 924.41:

(a) The shipment consists of prunes
sold for home use and not for resale,
and

(b) Each container is stamped or
marked with the handler’s name and
address and with the words “not for
resale” in letters at least one-half inch
in height.

§924.160 Reports.

Each person handling prunes shall
submit to the Committee, on or before
October 30 of each year, a “Handler
Statement for Washington-Oregon Fresh
Prunes” containing the following
information:

(a) The handler’s name and address;

(b) The name and address of each
producer;

(c) The quantity, in field run tons, of
early and late fresh prunes handled by
each handler;

(d) The assessment due and enclosed;

(e) The name, telephone number, and
signature of the authorized person
completing the form; and

(f) The date the form is signed.

PART 944—FRUITS; IMPORT
REGULATIONS

§944.700 [Suspended]

m 5. Section 944.700 is suspended
indefinitely.

Dated: May 3, 2006.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 06—4315 Filed 5-8—06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1219
[Doc. No. FV—-06-701-IFR]

Amendment to the Hass Avocado
Promotion, Research, and Information
Order: Adjust Representation on the
Hass Avocado Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comment.

SUMMARY: This interim final rule adjusts
the number of members on the Hass
Avocado Board (Board) to reflect
changes in the production of domestic
Hass avocados in the United States and
the volume of Hass avocados imported
into the U.S. over the 2003, 2004, and
2005 calendar years, which are three
years after assessments commenced.
These adjustments are required by the
Hass Avocado Promotion, Research, and
Information Order (Order). The result of
the adjustment is one additional
importer member and alternate and one
less domestic producer member and
alternate of Hass avocados that are
subject to assessments. As a result of
these changes, the Board membership
would be composed of seven domestic
producer members and alternates and
five importer members and alternates.
Currently, the Board is composed of
eight domestic producer members and
alternates, and four importer members
and alternates. These changes to the
Board are effective for the Secretary of
Agriculture’s 2006 appointments.

DATES: Effective May 10, 2006.
Comments received by July 10, 2006
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Research and Promotion Branch, Fruit
and Vegetable Programs (FV),
Agricultural Marketing Service (AMS),
USDA, Stop 0244, Room 2535-S, 1400
Independence Avenue, SW.,
Washington, DC 20250—-0244; Fax: (202)
205—-2800; or e-mail:
marlene.betts@usda.gov; or Internet:
http://www.regulations.gov. All
comments should reference the docket
number, the date and page number of
this issue of the Federal Register, and
will be made available for public
inspection in the above office during
regular business hours, or can be viewed
at: http://www.ams.usda.gov/fv/
rpb.html.
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FOR FURTHER INFORMATION CONTACT:
Marlene M. Betts, Research and
Promotion Branch, FV, AMS, USDA,
Stop 0244, 1400 Independence Avenue,
SW., Room 2535-S, Washington, DC
20250-0244, telephone (202) 720-9915,
fax (202) 205-2800, or e-mail
Marlene.Betts@usda.gov.

SUPPLEMENTARY INFORMATION: The Hass
Avocado Promotion, Research, and
Consumer Information Order (Order) is
issued under the Hass Avocado
Promotion, Research, and Information
Act of 2000 (Act) [7 U.S.C. 7801-7813].

Executive Order 12866

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

Executive Order 12988

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. This rule is not
intended to have retroactive effect.
Section 1212(c) of the Hass Avocado
Promotion, Research, and Information
Act of 2000 (Act) states that the Act may
not be construed to preempt or
supersede any other program relating to
Hass avocado promotion, research,
industry information, and consumer
information organized and operated
under the laws of the United States or
of a State.

Under section 1207(a)(1) of the Hass
Avocado Promotion, Research, and
Information Act of 2000 (Act), a person
subject to the Order may file a petition
with the Department (USDA) stating
that the Order, any provision for the
Order, or any obligation imposed in
connection with the Order, is not
established in accordance with law, and
requesting a modification of the Order
or an exemption from the Order. Any
petition filed challenging the Order, any
provision of the Order, or any obligation
imposed in connection with the Order,
shall be filed within two years after the
effective date of the Order, provision, or
obligation subject to challenge in the
petition. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter, USDA will issue a
ruling on the petition. The Act provides
that the district court of the United
States in any district in which the
petitioner resides or conducts business
shall have the jurisdiction to review a
final ruling on the petition, if the
petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of USDA’s final ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.], the Agency is required to examine
the impact of this rule on small entities.
The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. In
accordance with the provision of the
Act and section 1219.30 of the Order,
this rule merely adjusts representation
on the Board to reflect changes in
production levels of domestic Hass
avocados in the U.S. and the volume of
imported Hass avocados into the U.S.
over the 2003, 2004, and 2005 calendar
year. There are approximately 20,000
producers and 200 importers, covered
by the Hass avocado program. The
Small Business Administration [13 CFR
121.201] defines small agricultural
producers as those having annual
receipts of $750,000 or less annually
and small agricultural service firms as
those having annual receipts of $6.5
million or less. Importers would be
considered agricultural service firms.
Using these criteria, most producers and
importers covered by the program
would be considered small businesses
under the criteria established by the
Small Business Administration (13 CFR
121.201).

At its January 2006 meeting, the
Board reviewed the production for the
domestic Hass avocados in the U.S. and
the volume of imported Hass avocados
over the 2003, 2004, and 2005 calendar
years and decided to recommend one
additional member and alternate
member for importers and one less
member and alternate for domestic
producers of Hass avocados that are
subject to the assessment. The total
average combined volume of Hass
avocados produced in the U.S. and
imported into the U.S. for the 2003,
2004, and 2005 calendar years was 712
million pounds. Of this amount, 53.2
percent was Hass avocados imported
into the U.S. and 46.8 percent was
domestically produced Hass avocados.

Representation on the Board (12) is
comprised of: (1) Seven producer
members and their alternates; (2) two
importer members and their alternates;
and (3) three producer or importer
members and their alternates, also
known as the “swing seats.”” Under the
Act and Order, the three “swing seats”
are allocated so as to reflect as nearly as
possible the proportion of domestic
production and imports supplying the
U.S. market. The proportion is based on
the average volume of domestic

production and the average volume of
imports into the U.S. market over the
previous three years. With regard to
alternatives, the adjustments to the three
“swing seats” in this interim final rule
are in conformance with the provisions
of the Act and Order. This rule merely
adjusts representation on the Board to
provide the “swing seats” with three
importer members and imposes no new
burden on the industry.

There are no relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

In accordance with the Office of
Management and Budget (OMB)
regulation [5 CFR part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. chapter 35], the
information collection and
recordkeeping requirements that are
imposed by the Order have been
approved previously under OMB
control number 0581-0093. This rule
does not result in a change to the
information collection and
recordkeeping requirements previously
approved.

We have performed this Initial
Regulatory Flexibility Analysis
regarding the impact of this rule on
small entities, and we invite comments
concerning potential effects of the rule.

Background

The Hass Avocado Promotion,
Research, and Information Act of 2000
(Act) (7 U.S.C. 7801-7813); the Act
provides for the establishment of a
coordinated program of promotion,
research, industry information, and
consumer information designed to
strengthen the avocado industry’s
position in the domestic marketplace,
and to maintain, develop, and expand
markets and uses for Hass avocados in
the domestic marketplace. The program
is financed by an assessment of 2.5
cents per pound on fresh Hass avocados
produced and handled in the U.S. and
on fresh Hass avocados imported into
the U.S. Also under the Act, the
Secretary may issue regulations.
Pursuant to the Act, an Order was made
effective September 9, 2002. The Order
established a Board of 12 members and
alternates. For purposes of establishing
the Board, seven members and their
alternates shall be producers of Hass
avocados; two members and their
alternates shall be importers of Hass
avocados; and, three members and their
alternates shall be producers or
importers of Hass avocados, also known
as the “swing seats.” The three “swing
seats” are allocated so as to reflect as
nearly as possible the proportion of
domestic production and imports
supplying the U.S. market. Such
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proportion is determined using the
average volume of domestic production
and the average volume of imports into
the U.S. market over the previous three
years.

Section 1219.30(c) of the Order
provides that at the end of three years
after assessment funds began, the Board
shall review the production of domestic
Hass avocados in the U.S. and the
volume of imported Hass avocados on
the basis of the amount of assessments
collected from producers and importers
over the immediately preceding three-
year period. The Board may recommend
to the Secretary modification to the
Board based on proportion of domestic
production and imports supplying the
U.S. market.

At its January 2006 meeting, the
Board reviewed the production for the
domestic Hass avocados in the U.S. and
the volume of imported Hass avocados
over the 2003, 2004, and 2005 calendar
years and decided to recommended one
additional member and alternate
member for importers and one less
member and alternate for domestic
producers of Hass avocados that are
subject to the assessment. The total
average combined volume of Hass
avocados produced in the U.S. and
imported into the U.S. for the 2003,
2004, and 2005 calendar years was 712
million pounds. Of this amount, 53.2
percent was Hass avocados imported
into the U.S. and 46.8 percent was
domestically produced Hass avocados.

Representation on the Board (12) is
comprised of: (1) Seven producer
members and their alternates; (2) two
importer members and their alternates;
and, (3) three producer or importer
members and their alternates, also
known as the “swing seats.” Under the
Act and Order the three “swing seats”
are allocated so as to reflect as nearly as
possible the proportion of domestic
production and imports supplying the
U.S. market. The proportion is based on
the average volume of domestic
production and the average volume of
imports into the U.S. market over the
previous three years.

The current 12 member Board is
composed of eight producer members
and alternates, and four importer
members and alternates; meaning (1)
Seven producer members and alternates;
(2) two importer members and
alternates; and, (3) of the three “swing
seats” two are currently importer
member and alternate seats and one is
a producer member and alternate seat.

Representation on the Board based on
the changes in the production of
domestic Hass avocados and the volume
of imported Hass avocadoes into the
U.S. over the 2003, 2004, and 2005

calendar year results in one additional
importer member and alternate and one
less producer member and alternate.
Accordingly, all of the “swing seats” are
importers’ therefore, the 12-member
Board will be comprised of seven
producer members and alternates and
five importer members and alternates.

Pursuant to 5 U.S.C. 553, it is found
and determined upon good cause that it
is impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice prior to putting this
rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the Board adjustment provided
for in this interim final rule needs to be
effective as soon as possible in order to
complete the 2006 Board appointments.

List of Subjects in 7 CFR Part 1219

Administrative practice and
procedure, Advertising, Consumer
information, Hass avocados, Hass
avocado promotion, Marketing
agreements, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, 7 CFR part 1219 is amended
as follows:

PART 1219—HASS AVOCADO
PROMOTION, RESEARCH, AND
INFORMATION

m 1. The authority citation for part 1219
continues to read as follows:

Authority: 7 U.S.C. 7801-7813.

Subpart C—Rules and Regulations

W 2. Anew §1219.203 is added to read
as follows:

§1219.203 Reapportionment of
membership.

Pursuant to § 1219.30(c), the positions
authorized in § 1219.30(b)(3) are
reapportioned as follows: 3 importer
members and their alternates.

Dated: May 3, 2006.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 06—4316 Filed 5-8—06; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 92—ANE—-34-AD; Amendment
39-14584; AD 2006-09-13]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. ALF502L Series and
ALF502R Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Honeywell International Inc. ALF502L
series and ALF502R series turbofan
engines. That AD currently establishes
stress rupture retirement life limits for
certain third stage turbine discs used in
conjunction with certain third stage
turbine nozzles. This AD brings
requirements forward and unchanged,
from the previous AD for ALF502R
series turbofan engines. Also, this AD
establishes new reduced stress rupture
retirement life limits for certain part
numbers (P/Ns) of third stage turbine
disc and shaft assemblies installed in
ALF502L series turbofan engines. This
AD also requires removing those same
parts from service using a drawdown
schedule. This AD results from a report
of failure of a third stage turbine disc
and shaft assembly, leading to turbine
blade release and separation of the
exhaust nozzle. We are issuing this AD
to prevent total loss of engine power, in-
flight engine shutdown, release of
turbine blades, separation of the exhaust
nozzle, and possible damage to the
airplane.

DATES: This AD becomes effective June
13, 2006. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of June 13, 2006.
ADDRESSES: Contact Honeywell Engines,
Systems & Services, Customer Support
Center, M/S 26-06/2102-323, P.O. Box
29003, Phoenix, AZ 85038-9003;
telephone (800) 601-3099, for the
service bulletins identified in this AD.
You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA. You
may examine the service bulletins, at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.
FOR FURTHER INFORMATION CONTACT:
Robert Baitoo, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
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FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; telephone: (562) 627-5245,
fax: (562) 627-5210.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
a proposed airworthiness directive (AD).
The proposed AD applies to Honeywell
International Inc. ALF502L series and
ALF502R series turbofan engines. We
published the proposed AD in the
Federal Register on November 2, 2005
(70 FR 66302). That action proposed to
bring requirements forward and
unchanged, from the previous AD for
ALF502R series turbofan engines. Also,
that action proposed to establish new
reduced stress rupture retirement life
limits for certain P/Ns of third stage
turbine disc and shaft assemblies
installed in ALF502L series turbofan
engines. That action also proposed to
require removing those same parts from
service using a drawdown schedule.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the proposal or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 180 Honeywell
International, Inc. ALF502L, ALF502L—
2, ALF502L-2A, ALF502L-2C,
ALF502L-3, and ALF502R series
turbofan engines of the affected design
in the worldwide fleet. We estimate the
AD will affect 170 engines installed on
airplanes of U.S. registry. We also
estimate that it will take about 14
workhours per engine to perform the
actions, and that the average labor rate
is $65 per workhour. The prorated cost
of a replacement third stage turbine disc
and shaft assembly is estimated to be
$40,000. Based on these figures, we
estimate the total parts and labor cost of
the AD on U.S. operators to be
$6,954,700.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 92—ANE-34—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-9163 (60 FR
11621, April 3, 1995) and by adding a
new airworthiness directive,
Amendment 39-14584, to read as
follows:

2006-09-13 Honeywell International Inc.
(formerly AlliedSignal, Inc. and Textron
Lycoming): Amendment 39-14584.
Docket No. 92—ANE-34-AD.

Effective Date

(a) This AD becomes effective June 13,
2006.

Affected ADs

(b) This AD supersedes AD 95-04—11.
Applicability

(c) This AD applies to Honeywell
International Inc. (formerly AlliedSignal, Inc.
and Textron Lycoming) ALF502L, ALF502L—
2, ALF502L-2A, ALF502L—2C, and
ALF502L-3 series turbofan engines with
third stage turbine disc and shaft assemblies
that have operated in the Honeywell Pre SB
No. ALF502L 72-232 configuration. This AD
also applies to ALF502R series engines.
These engines are installed on, but not
limited to, BAe Systems AVRO 146 and
Bombardier (Canadair) CL600-1A11 series
airplanes.

Unsafe Condition

(d) This AD results from a report of failure
of a third stage turbine disc and shaft
assembly, leading to turbine blade release
and separation of the exhaust nozzle. We are
issuing this AD to prevent total loss of engine
power, in-flight engine shutdown, release of
turbine blades, separation of the exhaust
nozzle, and possible damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

ALF502L Series Turbofan Engines

Determination of Third Stage Turbine Disc
and Shaft Assembly Drawdown Schedule

(f) For ALF502L series turbofan engines,
determine if the third stage turbine disc and
shaft assembly is currently operating in the
Pre SB No. ALF502L 72—232 configuration as
follows:

(1) If a third stage turbine nozzle assembly,
part number (P/N) 2-141-120R56/-57 is
installed, then Honeywell SB No. ALF502L
72-232 has been complied with. Proceed to
the drawdown schedule in paragraph (h) of
this AD.

(2) If any other third stage turbine nozzle
assembly is installed, then the engine is in
the Pre SB No. ALF502L 72-232
configuration. Proceed to the drawdown
schedule in paragraph (g) of this AD.
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Drawdown Schedule for Third Stage
Turbine Disc and Shaft Assemblies That Are
Operating in the Pre SB No. ALF502L 72-232
Configuration

(g) For ALF502L series turbofan engines,
use the drawdown schedule described in the

following Table 1, and replace with
serviceable parts:

TABLE 1.—DRAWDOWN SCHEDULE FOR THIRD STAGE TURBINE DISC AND SHAFT ASSEMBLIES IN PRE SB ALF502L 72—

232 CONFIGURATION

For third stage turbine disc and shaft assembly
P/Ns:

If hours-in-service (HIS) on the effective date
of this AD are:

Then remove:

2-143-030-05, 2-143-030-08, 2-143-030-
14, 2-143-030R21, 2-143-030-22, 2-143—
030-23.

(1) 5,200 or more HIS. .......ccconieiiniiiieeeene
(2) 5,001 to 5,199 HIS. ...
(3) 2,551 to 5,000 HIS. ...
(4) 2,550 or fewer HIS. ......cccocveeeieeeee e

Within 50 additional HIS.
Before reaching 5,250 HIS.
Within 250 additional HIS.
Before reaching 2,800 HIS.

Determination of Drawdown Schedule for
Third Stage Turbine Disc and Shaft
Assemblies That Have Operated in Pre and
Post SB No. ALF502L 72-232 Configurations

(h) For ALF502L series turbofan engines,
with third stage turbine disc and shaft
assemblies converted from Pre SB No.
ALF502L 72-232 configuration to Post SB

No. ALF502L 72-232 configuration, do the
following:

(1) Determine the total HIS accumulated on
the third stage turbine disc and shaft
assembly at time of installation of third stage
turbine nozzle assembly, P/N 2—-141-120—
R56/-57.

(2) If the total is 2,800 HIS or more, use the
drawdown schedule in Table 1 of this AD to
remove the assembly from service.

(3) If the total is fewer than 2,800 HIS,
calculate the remaining service life using
paragraphs 2.A. through 2.B.(4)(i) of the
Accomplishment Instructions of Honeywell
SB No. ALF502 72—0004, Revision 17, dated
January 16, 2005.

(i) For ALF502L series turbofan engines,
use the drawdown schedule described in the
following Table 2 to remove the assembly
from service:

TABLE 2.—DRAWDOWN SCHEDULE FOR THIRD STAGE TURBINE DISC AND SHAFT ASSEMBLIES OPERATED IN PRE AND
PosT SB NoO. ALF502L 72—232 CONFIGURATION

For third stage turbine disc and shaft assembly
part numbers:

If HIS on the effective date of this AD are:

Then:

(1) 2-143-030-05, 2-143-030-08, 2-143—
030-14.

(2) 2-143-030R21, 2-143-030-23

(3) 2-143-030-22

(i) 30,000 or more HIS. ......ccooveeiiiiiecriceene
(i) 27,250 t0 29,999 HIS. ......ceeiirieeceeeene
(iii) Fewer than 27,250 HIS. ........ccccooivrieinennn.

(i) 24,650 or more HIS. .......ccooeeveieeieieeenene
(ii) 22,150 t0 24,649 HIS. ......covooeerererrann
(iii) Fewer than 22,150 HIS. ........cccceovievienen.

(i) 50,000 or more HIS. ......cccoovieiiiiiicieceiene
(i) 49,750 to 49,999 HIS. ......
(iii) Fewer than 49,750 HIS. ........ccccooiriiinienne

Remove within 50 additional HIS.

Remove within 250 additional HIS.

Remove using Tables 1 through 5 of Honey-
well SB No. ALF502 72-0004, Revision 17,
dated January 16, 2005.

Remove within 50 additional HIS.

Remove within 250 additional HIS.

Remove using Tables 1 through 5 of Honey-
well SB No. ALF502 72-0004, Revision 17,
dated January 16, 2005.

Remove within 50 additional HIS.

Remove within 250 additional HIS.

Remove using Tables 1 through 5 of Honey-
well SB No. ALF502 72-0004, Revision 17,
dated January 16, 2005.

ALF502R Series Turbofan Engines

Requirements Brought Forward, and
Unchanged From AD 95-04-11

(j) For ALF502R series turbofan engines,
remove from service and replace with a
serviceable part third stage turbine disks,
P/Ns 2—-143-030-05, 2—143-030-08, and 2—
143—-030-14, as follows:

(1) For disks that have been installed only
with third stage turbine nozzles P/Ns 2—-141-
130-52 or 2—141-120-53, remove from
service as follows:

(i) For disks that have accumulated 13,220
or more hours time in service (TIS) since new
on April 13, 1995 (the effective date of AD
95—04—11), within the next 80 hours TIS after
December 11, 1990, but not to exceed the
existing cyclic life limit.

(ii) For disks that have accumulated less
than 13,220 hours TIS since new on April 13,

1995, before accumulating more than 13,300
hours TIS since new, but not to exceed the
existing cyclic life limit.

(iii) Thereafter, remove disks before
accumulating more than 13,300 hours TIS
since new, but not to exceed the existing
cyclic life limit.

(2) For disks that have been installed only
with third stage turbine nozzles, P/Ns 2—-141—
120-57 or 2—141-120-R56, remove from
service as follows:

(i) For disks that have accumulated 27,420
or more hours TIS since new on April 13,
1995, within 80 hours TIS after April 13,
1995, but not to exceed the existing cyclic
life limit.

(ii) For disks that have accumulated less
than 27,420 hours TIS since new on April 13,
1995, before accumulating more than 27,500
hours TIS since new, but not to exceed the
existing cyclic life limit.

(iii) Thereafter, remove disks before
accumulating more than 27,500 hours TIS
since new, but not to exceed the existing
cyclic life limit.

(3) For disks that have been installed with
both third stage turbine nozzles, P/Ns 2—-141—
120-52 or 2—141-120-120-53, and third
stage turbine nozzles P/Ns 2-141-120-57 or
2—141-120-R56, remove from service as
follows:

(i) Determine the prorated hourly life limit
using the procedure defined in the
Accomplishment Instructions, Section 2.B.(2)
of Textron Lycoming SB No. ALF 502 72—
0002, Revision 22, dated December 23, 1992.
From this prorated hourly life limit, subtract
80 hours TIS to determine the compliance
threshold.

(ii) For disks that have equaled or exceeded
the compliance threshold on April 13, 1995,
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within the next 80 hours TIS, but not to
exceed the existing cyclic life limit.

(iii) For disks that have accumulated fewer
than the compliance threshold on April 13,
1995, before accumulating more than the
calculated prorated hourly life limit.

(iv) Thereafter, remove disks at or before
accumulating the prorated hourly life limit,
but not to exceed the existing cyclic life
limit.

Alternative Methods of Compliance

(k) The Manager, Los Angeles Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Special Flight Permits

(1) Under 14 CFR part 39.23, we are
limiting the special flight permits for this AD
by allowing a onetime special flight if the
disc life limit has been reached.

Related Information

(m) Honeywell SB No. ALF/LF A72-1085,
Revision 1, dated January 16, 2005, pertains
to the subject of this AD.

Material Incorporated by Reference

(n) You must use the service bulletins
listed in Table 3 of this AD to perform the

inspections required by this AD. The Director

of the Federal Register approved the

incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact Rolls-Royce plc,
P.O. Box 31, Derby, DE248BJ; UK, telephone:
011-44-1332-242424; fax: 011-44-1332—
249936, for a copy of this service
information. You can review copies at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

TABLE 3.—INCORPORATION BY REFERENCE

Service bulletin (SB) No. Pages Revision Date
Textron Lycoming SB No. ALF 502 72—0002 .........cccccoiiieiiiieiriieee e 1-2 22 | December 23, 1992.
Total Pages: 27
3 18 | December 21, 1989.
4-7 22 | December 23, 1992.
8 21 | September 25, 1992.
9-10 22 | December 23, 1992.
11 21 | September 25, 1992.
12-26 22 | December 23, 1992.
27 21 | September 25, 1992.
Honeywell SB No. ALF502 72—0004 ........cccorieiuerieeenreeeesreee et eeeesre s sre s sre e sne e e 1 17 | January 16, 2005.
Total Pages: 30
2 16 | November 7, 2003.
3 17 | January 16, 2005.
4 16 | November 7, 2003.
5-30 17 | January 16, 2003.

Issued in Burlington, Massachusetts, on
April 26, 2006.

Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 06—4193 Filed 5-8—06; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9257]
RIN 1545-AY49

Application of Section 338 to
Insurance Companies; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document corrects final
and temporary regulations (TD 9257)
that were published in the Federal
Register on Monday, April 10, 2006 (71
FR 17990) applying to a deemed sale or
acquisition of an insurance company’s
assets pursuant to an election under
section 338 of the Internal Revenue
Code, to a sale or acquisition of an

insurance trade or business subject to
section 1060, and to the acquisition of
insurance contracts through assumption
reinsurance.

DATES: This correction is effective April
10, 2006.

FOR FURTHER INFORMATION CONTACT:
Mark Weiss, (202) 622—7790 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The final and temporary regulations
(TD 9257) that are the subjects of this
correction are under sections 197, 338,
381, and 1060 of the Internal Revenue
Code.

Need for Correction

As published, TD 9257 contains an
error that may prove to be misleading
and is in need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication
m Accordingly, 26 CFR part 1 is

corrected by making the following
correcting amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.338.11T is corrected
by revising paragraph (d)(3)(ii)(2) to
read as follows:

§1.338-11T Effect of section 338 election
on insurance company targets (temporary).
* * * * *

(d)
(3) * *x %
(

* *x %

ii] * * %

(2) B equals old target’s undiscounted
unpaid losses (determined under
section 846(b)(1) as of the close of the
acquisition date;

* * * * *

Guy R. Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 06—4272 Filed 5-8—06; 8:45 am|

BILLING CODE 4830-01-P



Federal Register/Vol.

71, No. 89/Tuesday, May 9, 2006 /Rules and Regulations

26827

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Parts 1601, 1603, 1610, 1615,
1621, and 1626
RIN 3046AA80

Repositioning of Commission Field
Offices

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Final rule.

SUMMARY: This final rule revises existing
EEOC procedural regulations to update
position titles, organization titles and
office addresses. It does not change the
procedures themselves.

DATES: Effective Date: May 9, 2006.

FOR FURTHER INFORMATION CONTACT:
Thomas R. Schlageter, Assistant Legal
Counsel, Office of Legal Counsel, 1801

L St., NW., Washington, DC 20507, (202)
663—4668, or James G. Allison, Senior
Attorney, Office of Legal Counsel, (202)
663—4661. Copies of this final rule are
available in the following alternate
formats: Large print, braille, electronic
computer disk, and audio-tape. Requests
for this notice in an alternative formal
should be made to the Publications
Center at 1-800—-699-3362 (voice), 1—
800-800-3302 (TTY), or 703—821-2098
(FAX—this is not a toll free number).

SUPPLEMENTARY INFORMATION: The
Commission investigates and litigates
charges of employment discrimination
through its various offices located
throughout the country. On July 8, 2005,
the Commission voted to reposition its
field resources in order to improve
service capabilities, reduce costs and
enhance supervisory and managerial
efficiencies. Additionally, the field
repositioning modified the geographic
areas of the office jurisdictions. Among
other things, the Commission voted to
convert eight District Offices to Field or
Area Offices, to convert five Area
Offices to Local or Field Offices, to open
two new offices in Las Vegas, Nevada,
and Mobile, Alabama, and to otherwise
create new reporting relationships
among the field offices. These changes
were implemented on January 1, 2006.
On April 4, 2006, the Commission voted
to eliminate the Systemic Litigation
Services and Systemic Investigations
and Review Programs in the Office of
General Counsel at headquarters so as to
refocus emphasis and resources on
systemic discrimination investigations
and litigation responsibilities in the
Commission’s offices in the field.

In preparing the revisions required by
the July 5 and April 4 Commission
votes, we noticed that the regulations

did not reflect correct organization and
position titles connected with
organizational changes made at
headquarters in 1991 and 1997, i.e., the
Office of Program Operations became
the Office of Field Programs, the Equal
Employment Opportunity staff became
the Office of Equal Opportunity, and the
Determinations Review Program was
abolished. Consequently, those changes
are being made now. Lastly, we updated
addresses of our offices. This Final Rule
modifies 29 CFR parts 1601, 1603, 1610,
1615, 1621 and 1626 to reflect these
changes.

Regulatory Procedures
Executive Order 12866

This action pertains to agency
organization, management or personnel
matters and therefore is not a rule
within the meaning of section 3(d)(3) of
Executive Order 12866.

Paperwork Reduction Act

This regulation contains no new
information collection requirements
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Regulatory Flexibility Act

The Commission certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because it does not affect any small
business entities. The regulation affects
only the Equal Employment
Opportunity Commission. For this
reason, a regulatory flexibility analysis
is not required.

Unfunded Mandates Reform Act of 1995

This final rule will not result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This action pertains to the
Commission’s management, personnel
and organization and does not
substantially affect the rights or
obligations of non-agency parties and,
accordingly, is not a “‘rule” as that term
is used by the Congressional Review Act
(Subtitle E of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA)). Therefore, the
reporting requirement of 5 U.S.C. 801
does not apply.

List of Subjects in 29 CFR Part 1601,
1603, 1610, 1615, 1621, and 1626

Administrative practice and
procedure, Equal Employment
Opportunity.

For the Commission.

Dated: May 3, 2006.

Cari M. Dominguez,
Chair.

m Accordingly, the Equal Employment
Opportunity Commission amends 29
CFR parts 1601, 1603, 1610, 1615, 1621,
and 1626 as follows:

PART 1601—PROCEDURAL
REGULATIONS

m 1. The authority citation for part 1601
continues to read as follows:

Authority: 42 U.S.C. 2000e to 2000e-17; 42
U.S.C. 12111 to 12117.

Subpart A—Definitions

§1601.3 [Amended]

m 2. Amend § 1601.3 (a) by removing the
words ““the term field office shall mean
any of the Commission’s District
Offices, Area Offices and Local Offices
and its Washington Field Office.”

m 3. Revise § 1601.5 to read as follows:

§1601.5 District; area; supervisor
authority.

The term “district” as used herein
shall mean that part of the United States
or any territory thereof fixed by the
Commission as a particular district. The
term “‘district director’” shall refer to
that person designated as the
Commission’s chief officer in each
district. The term ‘“Washington Field
Office Director” shall refer to that
person designated as the Commission’s
chief officer in the Washington Field
Office. Any authority of, or delegation of
authority to, District Directors shall be
deemed to include the Director of the
Washington Field Office. The term
“field” shall mean that part of the
United States within a district fixed by
the Commission as a particular subunit
of a district, except for the Washington
Field Office which is not part of any
district fixed by the Commission. The
term “field director” shall refer to that
person designated as the Commission’s
chief officer in each field. The term
“area” shall mean that part of the
United States within a district fixed by
the Commission as a particular subunit
of a district. The term “area director”
shall refer to that person designated as
the Commission’s chief officer in each
area. The term “local office”” shall mean
an EEOC office with responsibility over
a part of the United States within a
district fixed by the Commission as a
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particular subunit of a district. The term
“local director” shall refer to that
person designated as the Commission’s
chief officer for the local office. Each
district office and the Washington Field
Office will operate under the
supervision of the Director, Office of
Field Programs through the Director of
Field Management Programs, and the
General Counsel. Each field, area and
local office, except for the Washington
Field Office, will operate under the
supervision of the district director. Any
or all delegations, or actions taken, as
provided by this part may be revoked
and /or exercised by the supervisor in
keeping with the supervisory structure
described in this section.

Subpart B—Procedure for the
Prevention of Unlawful Employment
Practices

§1601.6 [Amended]

m 4. Amend § 1601.6(a) by removing the
word “field” from the last sentence and
adding, in its place, the words ‘District,
Field, Area or Local.”

§1601.8 [Amended]

m 5. Amend § 1601.8 as follows:

m a. In the first sentence, remove the
words ‘“the offices” and add, in their
place, the words “any office” and
remove the words ““in Washington, DC
or any of its field offices”.

m b. In the second sentence, remove the
word “field.”

m 6. Revise the second sentence of
§1601.10 to read as follows:

§1601.10 Withdrawal of a charge by a
person claiming to be aggrieved.

* * * The Commission hereby
delegates authority to District Directors,
Field Directors, Area Directors, Local
Directors, the Director of the Office of
Field Programs and the Director of Field
Management Programs, or their
designees, to grant consent to a request
to withdraw a charge, other than a
Commissioner charge, where the
withdrawal of the charge will not defeat
the purposes of title VII or the ADA.

m 7. Revise § 1601.14(b) to read as
follows:

§1601.14 Service of a charge or notice of
a charge.
* * * * *

(b) District Directors, Field Directors,
Area Directors, Local Directors, the
Director of the Office of Field Programs,
and the Director of Field Management
Programs, or their designees, are hereby
delegated the authority to issue the
notice described in paragraph (a) of this
section.

m 8. Amend § 1601.16 by revising the
first sentence of the concluding
paragraph of paragraph (a) to read as
follows:

§1601.16 Access to and production of
evidence; testimony of witnesses;
procedures and authority.

(a] * % %

(1) * * %

(2) * k%

(3) * % %

Any District Director, and the Director
of the Office of Field Programs, or upon
delegation, the Director of Field
Management Programs, or any
representatives designated by the
Commission, may sign and issue a

subpoena on behalf of the Commission.
* % %

* * * * *

m 9. Revise the first and second
sentences of § 1601.18(f) to read as
follows:

§1601.18 Dismissal: Procedure and
authority.
* * * * *

(f) The Commission hereby delegates
authority to District Directors; the
Director of the Office of Field Programs,
or upon delegation, the Director of Field
Management Programs, as appropriate,
to dismiss charges, as limited by
§1601.21(d). The Commission hereby
delegates authority to Field Directors,
Area Directors and Local Directors to
dismiss charges pursuant to paragraphs
(a), (b) and (c) of this section, as limited
by §1601.21(d). * * *

m 10. Revise the fourth sentence of
§1601.19(a) to read as follows:

§1601.19 No cause determinations:
Procedure and authority.

(a) * * * The Commission hereby
delegates authority to the Director of the
Office of Field Programs, or upon
delegation to the Director of Field
Management Programs, and District
Directors or upon delegation to Field
Directors, Area Directors or Local
Directors, except in those cases
involving issues currently designated by
the Commission for priority review, to

issue no cause letters of determination.
* * * * *

m 11. Revise the second sentence of
§1601.20(a) to read as follows:

§1601.20 Negotiated settlement.

(a) * * * District Directors, Field
Directors, Area Directors, Local
Directors, the Director of the Office of
Field Programs, the Director of Field
Management Programs, or their
designees, shall have the authority to

sign any settlement agreement which is

agreeable to both parties. * * *
* * * * *

m 12. Revise the first and third sentences
of §1601.21(d) introductory text to read
as follows:

§1601.21 Reasonable cause
determinations: Procedure and authority.
* * * * *

(d) The Commission hereby delegates
to District Directors, or upon delegation,
Field Directors, Area Directors or Local
Directors; and the Director of the Office
of Field Programs, or upon delegation,
the Director of Field Management
Programs, the authority, except in those
cases involving issues currently
designated by the Commission for
priority review, upon completion of an
investigation, to make a determination
finding reasonable cause, issue a cause
letter of determination and serve a copy
of the determination upon the parties.

* * * However, the Director of the
Office of Field Programs, or upon
delegation, the Director of Field
Management Programs; each District
Director; each Field Director; each Area
Director and each Local Director, for the
determinations issued by his or her
office, may on his or her own initiative
reconsider such determinations, except
that such directors may not reconsider
determinations of reasonable cause
previously issued against a government,
governmental agency or political
subdivision after a failure of

conciliation as set forth in § 1601.25.
* * * * *

§1601.23 [Amended]

m 13. Amend sections 1601.23(a) and (b)
to remove the words “Program Director,
Office of Program Operations or upon
delegation, the Director of Systemic
Program Operations, Office of Program
Operations or the Directors, Field
Management Programs, Office of
Program Operations” and add, in their
place, the words “Director of the Office
of Field Programs or upon delegation,
the Director of Field Management
Programs.”

m 14. Revise the first two sentences of
§1601.24(b) to read as follows:

§1601.24 Conciliation: Procedure and
authority.

* * * * *

(b) District Directors; the Director of
the Office of Field Programs or the
Director of Field Management Programs;
or their designees are hereby delegated
authority to enter into informal
conciliation efforts. District Directors or
upon delegation, Field Directors, Area
Directors, or Local Directors; the
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Director of the Office of Field Programs;
or the Director of Field Management
Programs are hereby delegated the
authority to negotiate and sign
conciliation agreements. * * *

* * * * *

§1601.25 [Amended]

m 15. Amend § 1601.25 as follows:

m (a) Remove the words ‘“Program
Director, Office of Program Operations”
and add, in their place, the words
“Director of the Office of Field
Programs.”

m (b) Remove the words ‘“‘Director of
Systemic Programs, Office of Program
Operations.”

m (c) Remove the words “Directors,
Field Management Programs, Office of
Program Operations” and add, in their
place, the words ““Director of Field
Management Programs.”

m 16. Amend § 1601.28 by revising
paragraphs (a)(2), (a)(3) and (c) and
footnote 1 to read as follows:

§1601.28 Notice of right to sue: Procedure
and authority.

(a) * *x %

(2) When a person claiming to be
aggrieved requests, in writing, that a
notice of right to sue be issued, and the
charge to which the request relates is
filed against a respondent other than a
government, governmental agency or
political subdivision, the Commission
may issue such notice as described in
§ 1601.28(e) with copies to all parties, at
any time prior to the expiration of 180
days from the date of filing of the charge
with the Commission; provided that the
District Director, the Field Director, the
Area Director, the Local Director, the
Director of the Office of Field Programs
or upon delegation, the Director of Field
Management Programs has determined
that it is probable that the Commission
will be unable to complete its
administrative processing of the charge
within 180 days from the filing of the
charge and has attached a written
certificate to that effect.

(3) Issuance of a notice of right to sue
shall terminate further proceeding of
any charge that is not a Commissioner
charge unless the District Director; Field
Director; Area Director; Local Director;
Director of the Office of Field Programs
or upon delegation, the Director of Field
Management Programs; or the General
Counsel, determines at that time or at a
later time that it would effectuate the
purpose of title VII or the ADA to
further process the charge. Issuance of a
notice of right to sue shall not terminate
the processing of a Commissioner
charge.

* * * * *

(c) The Commission hereby delegates
authority to District Directors, Field
Directors, Area Directors, Local
Directors, the Director of the Office of
Field Programs, or Director of Field
Management Programs or their
designees, to issue notices of right to
sue, in accordance with this section, on
behalf of the Commission. Where a
charge has been filed on behalf of a
person claiming to be aggrieved, the
notice of right to sue shall be issued in
the name of the person or organization
who filed the charge.1

* * * * *

1Formal Ratification-Notice is hereby
given that the EEOC at a Commission
meeting on March 12, 1974, formally ratified
the acts of the District Directors of EEOC
District Offices in issuing notices of right to
sue pursuant to Commission practice
instituted on October 15, 1969, and
continued through March 18, 1974. 39 FR
10178 (March 18, 1974).

* * * * *

PART 1603—PROCEDURES FOR
PREVIOUSLY EXEMPT STATE AND
LOCAL GOVERNMENT EMPLOYEE
COMPLAINTS OF EMPLOYMENT
DISCRIMINATION UNDER SECTION
321 OF THE GOVERNMENT
EMPLOYEE RIGHTS ACT OF 1991
[AMENDED]

m 17. The authority citation for part
1603 continues to read as follows:

Authority: 2 U.S.C. 1220.

Subpart A—Administrative Process

m 18. Revise § 1603.102(b) to read as
follows:

§1603.102 Filing a complaint.

* * * * *

(b) Where to file a complaint. A
complaint may be filed in person, by
mail or by facsimile machine to any
Commission office or with any
designated agent or representative of the
Commission. The addresses of the
Commission’s District, Field, Area and
Local offices appear in 29 CFR 1610.4.

* * * * *

PART 1610—AVAILABILITY OF
RECORDS [AMENDED]

m 19. The authority citation for part
1610 continues to read as follows:

Authority: 42 U.S.C. 2000e-12a; 5 U.S.C.
552 as amended by Pub. L. 93-502, Pub. L.
99-570, and Pub. L. 105-231; for § 1610.15,
non-search or copy portions are issued under
31 U.S.C. 9701.

Subpart A—Production or Disclosure
Under 5 U.S.C. 552

m 20. Amend § 1610.4 by revising the
introductory text of paragraph (b) and
paragraph (c) to read as follows:

§1610.4 Public reference facilities and
current index.
* * * * *

(b) Each Commission office shall
maintain and make available for public
inspection and copying a copy of: * * *

(c) The Commission’s offices are:

Albuquerque Area Office (Phoenix
District), 505 Marquette, NW., Suite 900,
Albuquerque, NM 87102.

Atlanta District Office, 100 Alabama
Street, SW., Suite 4R30, Atlanta, GA
30303.

Baltimore Field Office (Philadelphia
District), City Crescent Building, 10
South Howard Street, 3rd Floor,
Baltimore, MD 21201.

Birmingham District Office, Ridge
Park Place, 1130 22nd Street South,
Suite 2000, Birmingham, AL 35205—
2397.

Boston Area Office (New York
District), John F. Kennedy Federal
Building, Government Center, Fourth
Floor, Room 475, Boston, MA 02203—
0506.

Buffalo Local Office (New York
District), 6 Fountain Plaza, Suite 350,
Buffalo, NY 14202.

Charlotte District Office, 129 West
Trade Street, Suite 400, Charlotte, NC
28202.

Chicago District Office, 500 West
Madison Street, Suite 2800, Chicago, IL
60661.

Cincinnati Area Office (Indianapolis
District), 550 Main Street, Suite 10019,
Cincinnati, OH 45202-5202.

Cleveland Field Office (Philadelphia
District), 1240 E. 9th Street, Suite 3001,
Cleveland, OH 44199.

Dallas District Office, 207 S. Houston
Street, 3rd Floor, Dallas, TX 75202—
4726.

Denver Field Office (Phoenix District),
303 E. 17th Avenue, Suite 510, Denver,
CO 80203.

Detroit Field Office (Indianapolis
District), 477 Michigan Avenue, Room
865, Detroit, MI 48226—2523.

El Paso Area Office (Dallas District),
300 East Main Street, Suite 500, El Paso,
TX 79901-1331.

Fresno Local Office (Los Angeles
District), 1265 West Shaw Avenue, Suite
103, Fresno, CA 93711.

Greensboro Local Office (Charlotte
District), 2303 West Meadowview Road,
Suite 201, Greensboro, NC 27405.

Greenville Local Office (Charlotte
District), 301 North Main Street, Suite
1402, Greenville, SC 29601.
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Honolulu Local Office (Los Angeles
District), 300 Ala Moana Boulevard,
Room 7-127, PO Box 50082, Honolulu,
HI 96850-0051.

Houston District Office, Mickey
Leland Federal Building, 1919 Smith
Street, 7th Floor, Houston, TX 77002—
8049.

Indianapolis District Office, 101 West
Ohio Street, Suite 1900, Indianapolis, IN
46204—4203.

Jackson Area Office (Birmingham
District), Dr. A.H. McCoy Federal
Building, 100 West Capitol Street, Suite
207, Jackson, MS 39269.

Kansas City Area Office (St. Louis
District), Gateway Tower II, 400 State
Avenue, Suite 905, Kansas City, KS
66101.

Las Vegas Local Office (Los Angeles
District), not yet open.

Little Rock Area Office (Memphis
District), 820 Louisiana Street, Suite
200, Little Rock, AR 72201.

Los Angeles District Office, 255 E.
Temple Street, 4th Floor, Los Angeles,
CA 90012.

Louisville Area Office (Indianapolis
District), 600 Dr. Martin Luther King Jr.
Place, Suite 268, Louisville, KY 40202.

Memphis District Office, 1407 Union
Avenue, Suite 621, Memphis, TN 38104.

Miami District Office, One Biscayne
Tower, 2 South Biscayne Boulevard,
Suite 2700, Miami, FL 33131.

Milwaukee Area Office (Chicago
District), 310 West Wisconsin Avenue,
Suite 800, Milwaukee, WI 53203—-2292.

Minneapolis Area Office (Chicago
District), 330 South Second Avenue,
Suite 430, Minneapolis, MN 55401—
2224.

Mobile Local Office (Birmingham
District), not yet open.

Nashville Area Office (Memphis
District), 50 Vantage Way, Suite 202,
Nashville, TN 37228-9940.

Newark Area Office (New York
District), 1 Newark Center, 21st Floor,
Newark, NJ 07102—-5233.

New Orleans Field Office (Houston
District), 1555 Poydras, Suite 1900, New
Orleans, LA 70112.

New York District Office, 33
Whitehall Street, 5th Floor, New York,
NY 10004.

Norfolk Local Office (Charlotte
District), Federal Building, 200 Granby
Street, Suite 739, Norfolk, VA 23510.

Oakland Local Office (San Francisco
District), 1301 Clay Street, Suite 1170—
N, Oakland, CA 94612-5217.

Oklahoma City Area Office (St. Louis
District), 210 Park Avenue, Suite 1350,
Oklahoma City, OK 73102.

Philadelphia District Office, 21 South
5th Street, Suite 400, Philadelphia, PA
19106-2515.

Phoenix District Office, 3300 N.
Central Avenue, Suite 690, Phoenix, AZ
85012-2504.

Pittsburgh Area Office (Philadelphia
District), Liberty Center, 1001 Liberty
Avenue, Suite 300, Pittsburgh, PA
15222-4187.

Raleigh Area Office (Charlotte
District), 1309 Annapolis Drive, Raleigh,
NC 27608-2129.

Richmond Local Office (Charlotte
District), 830 East Main Street, Suite
600, Richmond, VA 23219.

San Antonio Field Office (Dallas
District), 5410 Fredericksburg Road,
Suite 200, San Antonio, TX 78229—
3555.

San Diego Local Office (Los Angeles
District), 401 B Street, Suite 510, San
Diego, CA 92101.

San Francisco District Office, 350
Embarcadaro, Suite 500, San Francisco,
CA 94105-1687.

San Jose Local Office (San Francisco
District), 96 North 3rd Street, Suite 200,
San Jose, CA 95112.

San Juan Local Office (Miami
District), 525 F.D. Roosevelt Ave., Plazas
Las Americas, Suite 1202, San Juan,
Puerto Rico 00918-8001.

Savannah Local Office (Atlanta
District), 410 Mall Boulevard, Suite G,
Savannah, GA 31406—4821.

Seattle Field Office (San Francisco
District), Federal Office Building, 909
First Avenue, Suite 400, Seattle, WA
98104-1061.

St. Louis District Office, Robert A.
Young Building, 1222 Spruce Street,
Room 8.100, St. Louis, MO 63103.

Tampa Field Office (Miami District),
501 East Polk Street, Room 1000,
Tampa, FL 33602.

Washington Field Office (Charlotte
District), 1801 L Street, NW., Suite 100,
Washington, DC 20507.

m 21. Revise § 1610.7(a) to read as
follows:

§1610.7 Where to make request; form.

(a) Requests for the following types of
records shall be submitted to the
regional attorney for the pertinent
district, field, area or local office, at the
district office address listed in
§1610.4(c) or, in the case of the
Washington Field Office, shall be
submitted to the regional attorney in the
Charlotte District Office at the address
listed in § 1610.4(c).

(1) Information about current or
former employees of an office;

(2) Existing non-confidential
statistical data related to the case
processing of an office;

(3) Agreements between the
Commission and State or local fair
employment agencies operating within
the jurisdiction of an office; or

(4) Materials in office investigative
files related to charges under: Title VII
of the Civil Rights Act of 1964 (42
U.S.C. 2000e et seq.); the Equal Pay Act
(29 U.S.C. 206(d)); the Age
Discrimination in Employment Act of
1967 (29 U.S.C. 621 et seq.); or, the
Americans with Disabilities Act of 1990
(42 U.S.C. 12101 et seq.)

* * * *

m 22. Revise § 1610.14(b) to read as
follows:

§1610.14 Waiver of user charges.

* * * * *

(b) District directors, field directors,
area directors, local directors and the
librarian are hereby authorized to
collect fees where applicable in
accordance with §1610.15 for
duplication of records which are to be
made available for public inspection
and copying in the district, field, area or
local office, or in the headquarters
library in accordance with § 1610.4(b).
District directors, field directors, area
directors, local directors and the
librarian are hereby authorized to
duplicate such records without charge,
or at a reduced charge in accordance
with the criteria of paragraph (a) of this
section.

PART 1615—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION [AMENDED]

m 23. The authority citation for part
1615 continues to read as follows:

Authority: 29 U.S.C. 794.
§1615.170 [Amended]

W 24. Amend § 1615.170 as follows:

m a. In paragraphs (d) (1) and (2),
remove the words ‘“Director, Equal
Employment Opportunity Staff” and
add, in their place, the words ‘“Director,
Office of Equal Opportunity.”

m b. In paragraphs (e)(1) and (e)(2),
remove the words “EEO Director” and
add, in their place, the words ‘“Director,
Office of Equal Opportunity.”

PART 1621—PROCEDURES—THE
EQUAL PAY ACT [AMENDED]

m 25. The authority citation for part
1621 continues to read as follows:

Authority: Secs. 1-19, 52 Stat. 1060, as
amended, secs. 10-16, 61 Stat. 84, Pub. L.
88-38, 77 Stat. 56 (29 U.S.C. 201 et seq.); sec.
1, Reorgan. Plan No. 1 of 1978, 43 FR 19807;
E.O. 12144, 44 FR 37193.
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§1621.3 [Amended]

m 26. Amend § 1621.3(a) introductory
text by removing the words “2401 E
Street” and adding, in their place, “1801
L Street.”

PART 1626—PROCEDURES—AGE
DISCRIMINATION IN EMPLOYMENT
ACT [AMENDED]

m 27. The authority citation for part
1626 continues to read as follows:

Authority: Sec. 9, 81 Stat. 605, 29 U.S.C.
628; sec. 2 Reorg. Plan No. 1 of 1978, 3 CFR,
1978 Comp., p. 321.

m 28. Revise § 1626.5 to read as follows:

§1626.5 Where to submit complaints and
charges.

Complaints and charges may be
submitted in person, by telephone, or by
mail to any office of the Commission or
to any designated representative of the
Commission. The addresses of the
Commission’s offices appear at § 1610.4.

§1626.15 [Amended]

m 29. Amend the first sentence in
§1626.15(e) by removing the words “the
Washington Field Office Director, and
the Director of the Office of Program
Operations” and adding, in their place,
the words ‘“the Field Directors, the
Director of the Office of Field
Programs.”

§1626.16 [Amended]

m 30. Amend the first sentence in

§ 1626.16(b) by removing the words ‘‘the
Washington Field Office Director, the
Director of the Office of Program
Operations” and adding, in their place,
the words ‘“the Field Directors, the
Director of the Office of Field
Programs.”

m 31. Amend § 1626.17 by revising
paragraph (b) to read as follows:

§1626.17 Notice of dismissal or
termination.
* * * * *

(b) Delegation of Authority To Issue
Notices of Dismissal or Termination.
The Commission hereby delegates
authority to issue Notices of Dismissal
or Termination, in accordance with this
section, to: Directors of District, Field,
Area and Local offices; the Director of
the Office of Field Programs; the
Director of Field Management Programs,
Office of Field Programs; the General
Counsel; or their designees.

§1626.18 [Amended]

m 32. Amend § 1626.18(d) by adding the
words ‘‘Field Director;” after the words
“District Director.”

[FR Doc. 06—4320 Filed 5—-8—-06; 8:45 am]
BILLING CODE 6570-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Parts 206 and 390
Removal of Parts

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: The Department of Defense is
removing 32 CFR parts 206, “National
Security Education Program” and
“Armed Forces Radiobiology Research
Institute”. The parts have served the
purpose for which it was codified in the
CFR.

DATES: The rule is effective May 9, 2006.

FOR FURTHER INFORMATION CONTACT: L.
Bynum, 703-696—4970.

SUPPLEMENTARY INFORMATION:
Information on the “National Security
Education Program” (DoD Instruction
1025.02) and ‘“Armed Forces
Radiobiology Research Institute” (DoD
Instruction 5105.33) may be found at
http://www.dtic.mil/whs/directives/
corres/insl.html.

List of Subjects
32 CFR Part 206

Colleges and universities, Grant
programs—education.

32 CFR Part 390

Organization and functions
(Government agencies).

PARTS 206 AND 390—[REMOVED]

m Accordingly, by the authority of 10
U.S.C. 301, 32 CFR parts 206 and 390
are removed.

Dated: May 3, 2006.
L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 06—4312 Filed 5-8-06; 8:45 am]|
BILLING CODE 5001-06-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-06-007]
RIN 1625-AA09

Drawbridge Operation Regulations;
Upper Mississippi River, lowa and
lllinois

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operations of the Rock
Island Railroad and Highway
Drawbridge, Mile 482.9, Rock Island,
Illinois across the Upper Mississippi
River. This deviation allows the bridge
to remain closed to navigation from 9
a.m. until 11 a.m. on June 3, 2006. The
deviation is necessary to allow time for
repairs to mechanical components
essential to the continued safe operation
of the drawbridge.

DATES: This temporary deviation is
effective from 9 a.m. until 11 a.m. on
June 3, 2006.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Room 2.107F in the Robert A.
Young Federal Building, 1222 Spruce
Street, St. Louis, MO 63103-2832,
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
The Eighth Coast Guard District Bridge
Administration Branch maintains the
public docket for this temporary
deviation.

FOR FUTHER INFORMATION CONTACT: Roger
K. Wiebusch, Bridge Administrator,
(314) 539-3900, extension 2378.

SUPPLEMENTARY INFORMATION: The Rock
Island Arsenal requested a temporary
deviation to allow time to conduct
repairs to the Rock Island Railroad and
Highway Drawbridge, mile 482.9, at
Rock Island, Illinois across the Upper
Mississippi River. The Rock Island
Railroad and Highway Drawbridge
currently operates in accordance with
33 CFR 117.5 which requires the
drawbridge to open promptly and fully
for passage of vessels when a request to
open is given in accordance with 33
CFR part 117, subpart A. In order to
facilitate required bridge maintenance,
the bridge must be kept in the closed-
to-navigation position. This deviation
allows the drawbridge to remain closed
to navigation for two hours from 9 a.m.
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until 11 a.m. on June 3, 2006. There are
no alternate routes for vessels transiting
this section of the Upper Mississippi
River.

The Rock Island Railroad and
Highway Drawbridge, in the closed-to-
navigation position, provides a vertical
clearance of 23.8 feet above normal
pool. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft. This
deviation has been coordinated with
waterway users. No objections were
received.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 28, 2006.
Roger K. Wiebusch,
Bridge Administrator.
[FR Doc. 06—4324 Filed 5—-8—06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-06-018]
RIN 1625-AA09

Drawbridge Operation Regulations;
Upper Mississippi River, lowa and
lllinois

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operations of the Rock
Island Railroad and Highway
Drawbridge, Mile 482.9, Rock Island,
Nlinois across the Upper Mississippi
River. This deviation allows the bridge
to remain closed to navigation from 8
a.m. until 11 a.m. on September 24,
2006. The deviation is necessary to
allow time for repairs to mechanical
components essential to the continued
safe operation of the drawbridge.

DATES: This temporary deviation is
effective from 8 a.m. until 11 a.m. on
September 24, 2006.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at Room 2.107F in the Robert A.
Young Federal Building, 1222 Spruce
Street, St. Louis, MO 63103-2832,

between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
The Eighth Coast Guard District Bridge
Administration Branch maintains the
public docket for this temporary
deviation.

FOR FUTHER INFORMATION CONTACT: Roger
K. Wiebusch, Bridge Administrator,
(314) 539-3900, extension 2378.

SUPPLEMENTARY INFORMATION: The Rock
Island Arsenal requested a temporary
deviation to allow time to conduct
repairs to the Rock Island Railroad and
Highway Drawbridge, mile 482.9, at
Rock Island, Illinois across the Upper
Mississippi River. The Rock Island
Railroad and Highway Drawbridge
currently operates in accordance with
33 CFR 117.5 which requires the
drawbridge to open promptly and fully
for passage of vessels when a request to
open is given in accordance with 33
CFR part 117, subpart A. In order to
facilitate required bridge maintenance,
the bridge must be kept in the closed-
to-navigation position. This deviation
allows the drawbridge to remain closed
to navigation for three hours from 8 a.m.
until 11 a.m. on September 24, 2006.
There are no alternate routes for vessels
transiting this section of the Upper
Mississippi River.

The Rock Island Railroad and
Highway Drawbridge, in the closed-to-
navigation position, provides a vertical
clearance of 23.8 feet above normal
pool. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft. This
deviation has been coordinated with
waterway users. No objections were
received.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 28, 2006.
Roger K. Wiebusch,
Bridge Administrator.
[FR Doc. 06—4323 Filed 5—-8—06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD13-06-014]
RIN 1625-AA09

Drawbridge Operation Regulations;
Lake Washington Ship Canal, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily revising the drawbridge
operation regulations for the Ballard
Bridge, mile 1.1, and the Fremont
Bridge, mile 2.6, across the Lake
Washington Ship Canal at Seattle,
Washington. The temporary change will
increase the two daily closed draw
periods by one hour each from May 30,
2006 through March 30, 2007. This will
facilitate road traffic, which will be
severely limited by lane closures during
the rebuilding of the approaches to the
Fremont Bridge.

DATES: This temporary rule is effective
from May 30, 2006 to March 30, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket [CGD13—-06—
014] and are available for inspection or
copying at the Waterways Management
Branch, 13th Coast Guard District, 915
Second Avenue, Seattle, WA 98174—
1067 between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Austin Pratt, Chief, Bridge Section,
(206) 220-7282.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The City
of Seattle requested this temporary
change after first studying traffic signals,
lane closures and other aspects of the
project before concluding that this
change might significantly mitigate
traffic congestion on the affected
arterials with minimal impact to
navigation. The change would affect
only one or two draw openings per day
on average. The city, which owns the
bridges, has conducted public outreach
concerning the project and its request to
change the operating schedule of the
drawspans temporarily. This has
included several neighborhood meetings
in the project area. In addition, the
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Coast Guard has consulted directly with
the regular commercial users of the
waterway to determine that significant
economic impact will not occur. Most
recreational and commercial vessel
operators are accustomed to the existing
closed periods and will be able to adjust
transit times to the temporary increase.

Background and Purpose

The temporary rule will enable the
Seattle Department of Transportation
(SDOT), the owner of the bridges, to
rebuild the approaches of the Fremont
Bridge and compensate partly during
construction for the reduced road
capacity. Necessary lane closures during
the project would reduce traffic capacity
by half on the Fremont Bridge. The
Ballard Bridge to the west is an alternate
parallel route. It is also a bascule bridge
like the Fremont Bridge and has the
same operating regulations. The bridge
owner requested that the current closed
periods of both bridges be extended
Monday through Friday from 7 a.m.—9
a.m. to 7 a.m.—10 a.m. and from 4 p.m.—
6 p.m. to 3:30 p.m.—6:30 p.m.

The road surface and drawspans
receive heavy use. Both bridges are on
major city arterials that are also
commuter routes. The Lake Washington
Ship Canal is a major commercial and
recreational waterway in Seattle. Tugs,
barges, motor yachts, small freighters,
sailboats, and government vessels travel
the canal. Government vessels include
those of the Coast Guard, National
Oceanographic and Atmospheric
Administration, University of
Washington, Seattle Police and Fire
Departments, etc. Lake Union Shipyard
is located inland of both bridges.

The Coast Guard has examined the
number of openings at these bridges
from May 2004 to May 2005, a period
comparable to the one affected
temporarily. The number of openings in
this year of records ranges from 159 to
327 in each time segment proposed in
this rule. For example, in the morning
extension from 9 a.m. to 10 a.m. the
Ballard draw opened 224 times.
However, when these openings are
averaged for the entire period examined,
the average number of openings for each
extension ranges from less than one to
less than two per day. In other words,
the increased duration of the temporary
closed periods has little effect on the
potential openings during the average
day of the week. For this reason, the
temporary operating schedule does not
seem unreasonably burdensome to
mariners already accustomed to closed
periods at these bridges. It does seem
likely that the draws might remain open
a little longer to pass a few extra vessels

at the end of these temporary periods of
draw closure.

Discussion of Proposed Rule

The operating regulations currently in
effect for the Ballard and Fremont
Drawbridge are found at 33 CFR
117.1051. A one-hour extension of the
morning and afternoon closed periods
will help accommodate traffic that
would already be impeded by lane
closures during the construction at the
Fremont Bridge. The current weekday
periods are from 7 a.m. to 9 a.m. and
from 4 p.m. to 6 p.m. These periods
approximate the peak commuter traffic
hours on these busy arterials. The
proposed periods would be 7 a.m. to 10
a.m. and from 3:30 p.m. to 6:30 p.m.
These periods would also apply to these
Federal holidays, which are otherwise
exempt from these closed periods:
Martin Luther King’s Birthday,
President’s Day, and Veteran’s Day.
These holidays continue to have heavy
traffic volumes. Vessels of one thousand
gross tons may receive an opening of the
draw at any time. These requests are not
frequent.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

With regards to the temporary
changes, we reached this conclusion
based on the fact that most vessel
operators are accustomed to closed
periods already on these bridges.
Furthermore, they should be able to
plan transits in advance and being
locally based for the most part will soon
adjust to the temporary change.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This is attributed to the small number
of potential openings that would be
affected on a daily basis.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Austin Pratt,
Chief, Bridge Section, at (206) 220—
7282. The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. There are no expected
environmental consequences of the
proposed action that would require
further analysis and documentation.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons discussed in the
preamble, the Coast Guard temporarily
amends 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2. From May 30, 2006 to March 30,
2007 amend §117.1051 by suspending
paragraph (d)(2) and adding paragraph
(d)(4) to read as follows:

§117.1051 Lake Washington Ship Canal.
* * * * *
(d) E

(4) The draws of the Ballard and
Fremont Bridges need not open from 7
a.m. to 10 a.m. and from 3:30 p.m. to
6:30 p.m., Monday through Friday,
except on all Federal holidays, but
Columbus Day, Martin Luther King Day,
President’s Day, and Veteran’s Day. The
draw of the University Bridge need not
open from 7 a.m. to 9 a.m. and from 4
p-m. to 6 p.m., Monday through Friday,
except Federal holidays. A vessel of any
size towing another vessel of 1000 gross
tons or more shall receive an opening on
signal at any of these draws at any time.
* * * * *

Dated: April 28, 2006.
R.R. Houck,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 06—4322 Filed 5-8-06; 8:45 am]|
BILLING CODE 4910-15-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1200

RIN 3095-AB48

Official Seals and Logos

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule.

SUMMARY: The National Archives and
Records Administration (NARA) is
modifying its regulations on the use of
official NARA seals and logos by the
public and other Federal agencies by
updating two of the logos that are used.
This part applies to the public and other
Federal agencies.

DATES: This rule is effective June 8,
2006.

FOR FURTHER INFORMATION CONTACT: Kim
Richardson at telephone number 301-
837-2902 or fax number 301-837-0319.
SUPPLEMENTARY INFORMATION: NARA
published a proposed rule on February
24, 2006, at 71 FR 9503, for a 60-day
public comment period. NARA did not
receive any comments and therefore, we
are not making any changes in this final
rule.

This final rule is not a significant
regulatory action for the purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. This rule is not a major rule
as defined in 5 U.S.C. chapter 8,
Congressional Review of Agency
Rulemaking. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small
entities. This regulation does not have
any federalism implications.

List of Subjects in 36 CFR Part 1200
Seals and insignia.

m For the reasons set forth in the
preamble, NARA is amending part 1200
of title 36, Code of Federal Regulations,
as follows:

PART 1200—OFFICIAL SEALS
m 1. The authority citation for part 1200
continues to read as follows:

Authority: 18 U.S.C. 506, 701, and 1017; 44
U.S.C. 2104(e), 2116(b), 2302.
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m 2. Revise paragraphs (a)(1) and (a)(2)
of §1200.7 to read as follows:

(2) The National Historical
Publications and Records Commission;

§1200.7 What are NARA logos and how
are they used?

(a] * * %

(1) The Federal Records Center
Program;

FEDERAL RECORDS CENTERS

of the National Archives and Records Administration

NHPRC!

— DOCUMENTING DEMOCRACY ——

National Historical Publications and Records Commission

* * * * *

Dated: May 3, 2006.
Allen Weinstein,
Archivist of the United States.
[FR Doc. 06—4302 Filed 5-8—06; 8:45 am|
BILLING CODE 7515-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018 AG23

Endangered and Threatened Wildlife
and Plants; Determination of Status for
12 Species of Picture-Wing Flies From
the Hawaiian Islands

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for 11 species of
Hawaiian picture-wing flies—
Drosophila aglaia, D. differens, D.
hemipeza, D. heteroneura, D.
montgomeryi, D. musaphilia, D.
neoclavisetae, D. obatai, D. ochrobasis,
D. substenoptera, and D. tarphytrichia.
We determine threatened status
pursuant to the Act for one species of
Hawaiian picture-wing fly—D. mulli.

This final rule implements the Federal
protections provided by the Act for
these 12 species of Hawaiian picture-
wing flies.

DATES: This final rule is effective June
8, 2006.

ADDRESSES: Comments and materials
received, as well as supporting
documentation used in the preparation
of this final rule, will be available for
public inspection, by appointment,
during normal business hours at the
Pacific Islands Fish and Wildlife Office,
U.S. Fish and Wildlife Service, 300 Ala
Moana Boulevard, Room 3-122, Box
50088, Honolulu, HI 96850.

FOR FURTHER INFORMATION CONTACT:
Patrick Leonard, Field Supervisor,
Pacific Islands Fish and Wildlife Office
(see ADDRESSES section) (telephone 808/
792-9400; facsimile 808/792-9581).
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 800/877—8339, 24 hours a day,
7 days a week.

SUPPLEMENTARY INFORMATION:

Background

Many of the major ecological zones of
the earth are represented in Hawaii,
from coral reef systems through rain
forests to high alpine deserts, in less
than 10,800 square kilometers (6,500
square miles) of land. The range of
topographies creates a great diversity of
climates. Windward (northeastern)
slopes can receive up to 1,000 cm (400

in) of rain per year, while some leeward
coasts that lie in the rain shadow of the
high volcanoes are classified as deserts,
receiving as little as 25 cm (10 in) of
rain annually. This topographic and
climatic regime has given rise to a rich
diversity of plant communities,
including coastal, lowland, montane,
subalpine, and alpine; dry, mesic, and
wet; and herblands, grasslands,
shrublands, forests, and mixed
communities (Gagne and Cuddihy
1990). These habitats and plant
communities in turn support one of the
most unique arthropod faunas in the
world, with an estimated 10,000
endemic species (Howarth 1990).
Unusual characteristics of Hawaii’s
native arthropod fauna include the
presence of relict species; the absence of
social insects, such as ants and termites;
endemic genera; extremely small
geographic ranges; adaptation of species
to very specific conditions or
environments; novel ecological shifts;
flightlessness; and loss of certain
antipredator behaviors (Zimmerman
1948, 1970; Simon et al. 1984; Howarth
1990). Native vegetation on all the main
Hawaiian Islands has undergone
extreme alteration because of past and
present land management practices,
including ranching, introduction of
nonnative plants and animals, and
agricultural development (Cuddihy and
Stone 1990).

Each species of Hawaiian picture-
wing fly described in this document is
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found only on a single island, and the
larvae of each are dependant upon only
a single or a few related species of
plants (see Table 1). These host plant
species are threatened by a variety of
factors, including their direct
destruction by pigs, goats, cattle, rats,
and competition with nonnative plants,
and the indirect effects of soil
disturbance which further promotes the
spread of nonnative species (see Factors
A and C below). In addition to the
habitat alteration, the picture-wing flies
included in this rule are threatened by
a variety of introduced predatory
species including yellow jackets and
several ant species. This suite of threats
to the picture-wing flies and its habitat
are discussed in more detail in the
Summary of Factors Affecting the
Species section.

Flies in the Drosophilidae family in
Hawaii represent one of the most
remarkable cases of specific adaptation
to local conditions that has been found
in any group of animals (Hardy and
Kaneshiro 1981). These insects are
distributed throughout the eight main
Hawaiian Islands (i.e., Hawaii, Mauli,
Oahu, Kauai, Molokai, Lanai, Niihau,
and Kahoolawe), and each species is
typically found on a single island
(Carson and Yoon 1982).

The general life cycle of Hawaiian
Drosophilidae is typical of that of most
flies: After mating, females lay eggs from
which larvae (immature stage) hatch; as
larvae grow they molt (shed their skin)
through three successive stages (instars);
when fully grown, the larvae change
into pupae (a transitional form) in
which they metamorphose and emerge
as adults.

Breeding generally occurs year-round,
but egg laying and larval development
increase following the rainy season as
the availability of decaying matter,
which the flies feed on, increases in
response to the heavy rains (K.
Kaneshiro, in litt., 2005b). In general,
Drosophila lay between 50 and 200 eggs
in a single clutch. Eggs develop into
adults in about a month, and adults
generally become sexually mature one
month later. Adults generally live for
one to two months.

As a group, Hawaiian Drosophilidae
can be found in most of the natural
communities in Hawaii. They have
developed and adapted ecologically to a
tremendous diversity of ecosystems
ranging from desert-like habitats, to rain
forests, to swampland (Kaneshiro and

Kaneshiro 1995). While the larval stages
of most species are saprophytic (feeding
on decaying vegetation, such as rotting
leaves, bark, flowers, and fruits), some
have become highly specialized, being
carnivorous on egg masses of spiders, or
feeding on green algae growing
underwater on boulders in streams
(Kaneshiro and Kaneshiro 1995).

Hawaiian Drosophila, and in
particular picture-wing Drosophila, are
unique among living organisms because
adaptive radiation (the evolution of an
ancestral species, which was adapted to
a particular way of life, into many
diverse species, each adapted to a
different habitat) has resulted in
unparalleled biological diversity within
a single large, closely related group of
species (Foote and Carson 1995). The
banding patterns of all five major
chromosome arms among 106 species of
Hawaiian picture-winged Drosophila
revealed a 5 million-year-old
evolutionary history rooted to species
on the island of Kauai (Carson 1992).
This work on the evolutionary history of
Hawaiian Drosophila augments an
extensive systematic treatment of the
genus (Hardy 1965; Kaneshiro 1976).

Unlike numerous Hawaiian insects
known only from their original
taxonomic descriptions, many aspects of
Hawaiian Drosophilidae biology have
been researched, including their
internal and external morphology,
behavior, ecology, physiology,
biochemistry, the banding sequence of
giant chromosomes, and the structure of
their DNA (Kaneshiro and Kaneshiro
1995). More than 80 research scientists
and over 350 undergraduates, graduate
students, and postdoctoral fellows have
participated in research on many
species of the Hawaiian Drosophilidae,
resulting in over 600 scientific
publications.

Because a large number of sites across
the Hawaiian Islands have been
surveyed since the 1960s using bait
stations that are not species-specific,
researchers have a relatively good
understanding of the distribution of
Drosophila species and how that
distribution has changed over time.
Biologists have observed a general
decline of the Hawaiian Drosophilidae
along with other components of the
native ecosystem. As noted by Spieth
(1980), during the early part of the
century, the Tantalus area (northeast of
Honolulu) was a major spot for
collecting Drosophila species. Since

1971, routine sampling in the Tantalus
area has documented dramatic declines
in the abundance of some Drosophila
species and in other cases local
extirpations (Foote and Carson 1995).

All 12 species described below belong
to the species group commonly known
as the picture-wing Drosophila. This
group consists of 106 known species,
most of which are relatively large with
elaborate markings on the otherwise
clear wings of both sexes, the pattern of
which varies among species (Hardy and
Kaneshiro 1981; Carson 1992). The
picture-wing Drosophila have been
referred to as the “birds of paradise” of
the insect world because of their
relatively large size, colorful wing
patterns, and the males’ elaborate
courtship displays and territorial
defense behaviors.

Males occupy territories that serve as
mating arenas, or leks, to which
receptive females are attracted. The
male Drosophila use different
techniques to ward off competing
suitors. One species, Drosophila
heteroneura, butts heads like bighorn
sheep. Others grasp one another with
legs and wings in a wrestling match. Yet
another tries to intimidate with noise,
creating a buzzing roar with muscles
from its abdomen. When the male has
secured his position in the lek, he
performs a detailed choreography of
behaviors for the females visiting that
site. If he does not convey the right
moves and messages, she leaves without
mating. Each species has its own ritual;
some include dancing around the
female, buzzing of wings at a specific
pitch, placing the male’s head under the
female’s wing, tongue-tasting, or
dousing the female with pheromone.

The primary dataset we used to
document observations of these picture-
wing flies spans the years 1965 to 1999
(K. Kaneshiro, in litt., 2005a).
Additional data were obtained from
individuals familiar with particular
species and locations. Many sites were
surveyed infrequently or have not been
surveyed in a long time while others
have relatively complete records from
1966 to 1999. In this rule, when we state
the date a species was last observed in
a particular year, we do not intend to
imply that comprehensive surveys have
been conducted in subsequent years,
only that the specified year was the last
year that the species was located.
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TABLE 1.—DISTRIBUTION OF 12 HAWAIIAN PICTURE-WING FLIES BY ISLAND, GENERAL HABITAT TYPE, AND PRIMARY HOST

PLANT(S)

Species Island General habitat type Primary host plant(s)
Drosophila aglaia ..................... Oahu ... Mesic forest ........cccoeveiiennen. Urera glabra
D. differens ........cccccevvvveeecnnenn. Molokai . Wet forest ......cccevveeveviceeennnns Clermontia sp.
D. hemipeza ...........ccccoeeuennee. Oahu ........ Mesic forest ........cccoeveiiennen. Cyanea sp., Lobelia sp., and Urera kaalae
D. heteroneura .............cc......... Hawaii .. Mesic to wet forest ................. Cheirodendron sp., Clermontia sp., Delissea sp.
D. montgomeryi ........................ Oahu .... Mesic forest ........cccoeveiiennen. Urera kaalae
D.mulli ...cccoocveiiiiiiiiiieene Hawaii .. Wet forest .......ccovveviricennens Pritchardia beccariana
D. musaphilia ..........c..ccocuen.. Kauai .... Mesic forest ........cccceveeiiennen. Acacia koa
D. neoclavisetae ....................... Maui ..... Wet forest .......ccevveviviieennens Cyanea sp.
D. obatai .......cccccoveviiriinanannn. Oahu .... Dry to mesic forest ................. Pleomele aurea and Pleomele forbesii
D. ochrobasis ..........ccccceveeenn. Hawaii ............ Mesic to wet forest ................. Clermontia sp., Marattia sp., and Myrsine sp.
D. substenoptera ...................... Oahu ......ccc..... Wet forest .......ccoociiiiiiiiiies Cheirodendron sp. and Tetraplasandra sp.
D. tarphytrichia .............cc........ Oahu .............. Mesic forest .......ccccecvveevcnnenns Charpentiera sp.

Discussion of the Species

Drosophila aglaia

Drosophila aglaia was first recorded
in 1946, on Mount Kaala on the island
of Oahu, and described by Hardy (1965).
D. aglaia is a small species, 0.15 inches
(in) (4.0 millimeters (mm)) in length,
with wings 0.2 in (5.0 mm) long. It has
a yellow head that is approximately
one-third wider than long. The eyes are
brown, and the antennae are yellow,
tinged with brown. The thorax is clear
yellow with three broad brown stripes
on the top, and the legs are yellow. The
abdomen is brown with a large yellow
spot on each of the hind corners. The
wings are predominantly clear with
irregular but characteristic brown
markings, and are about two and three-
quarter times longer than wide.

Drosophila aglaia is historically
known from five localities in the
Waianae Mountains of Oahu between
1,400 and 2,800 feet (ft) (427 to 853
meters (m)) above sea level. During 50
survey dates between 1966 and 1990, 28
individuals were observed (Kaneshiro in
litt., 2005a). The 5 sites include: One
lowland mesic Diospyros sp. and
Metrosideros sp. (ohia) forest site in
Makaleha Valley; two lowland mesic
Acacia koa (koa) and ohia forest sites at
Peacock Flats (Kapuahikahi Gulch) and
Palikea; one site in diverse mesic forest
at Puu Kaua; and a lowland, dry to
mesic forest site at Puu Pane (K.
Kaneshiro, in litt., 2005a).

The last observation of this species
occurred in 1997 during the last survey
of the Palikea site. The species has not
been observed at the other four historic
sites since 1970 or 1971 despite
subsequent surveys. However, two of
the sites (Kapuahikahi Gulch and
Makaleha Valley) have not been
surveyed since the 1970s and one site,
Puu Pane, was surveyed only once again
in 1991 (K. Kaneshiro, in litt., 2005a).

Drosophila aglaia is restricted to the
natural distribution of its host plant,

Urera glabra (family Urticaceae), which
is a small shrub-like endemic tree. The
larvae of D. aglaia develop in the
decomposing bark and stem of U.
glabra. This plant does not form large
stands, but is infrequently scattered
throughout slopes and valley bottoms in
mesic and wet forest habitat on Oahu.
In the Waianae Mountains on the west
side of Oahu, this tree occurs
infrequently in mesic forest.

Drosophila differens

Drosophila differens was described by
Hardy and Kaneshiro (1975) from
specimens first recorded at South
Hanalilolilo, Molokai, in 1972. This
species is larger than most picture-
wings, approximately 0.3 in (7.0 mm) in
length, with wings 0.3 in (8.3 mm) long.
D. differens has an entirely or
predominantly yellow face and
characteristic markings extending to the
tip of the wings.

Drosophila differens is historically
known from three sites on private land
between 3,800 and 4,500 ft (1,158 to
1,372 m) above sea level, within
montane wet ohia forest (HBMP, in litt.,
2005; K. Kaneshiro, in litt., 2005a).
During 40 surveys between 1965 and
1999, 63 individuals were recorded. At
Hanalilolilo, the species was observed
on eight survey dates between 1967 and
1983, but was not observed on three
subsequent survey dates, the most
recent being 1999. At a second site,
Kaunuohua, which was only surveyed
twice, individuals were observed in
1969 but not in 1999. At the third site,
Puu Kolekole, individuals were
documented in 1969 and again in 1999
(K. Kaneshiro, in litt., 2005a). An
estimated 75 to 90 percent of D.
differens’ total potential habitat has
been surveyed (K. Kaneshiro, pers.
comm. 2006).

Montgomery (1975) found that
Drosophila differens larvae inhabit the
bark and stems of Clermontia sp. (family

Campanulaceae) in wet rainforest
habitat (Kaneshiro and Kaneshiro 1995).
Approximately 10 to 25 percent of D.
differens’ potential habitat on steep,
difficult to access areas and on State
Natural Reserve lands surrounding its
known range remains unsurveyed for
the species (Science Panel 2005; K.
Kaneshiro, pers. comm. 2006).

Drosophila hemipeza

Hardy (1965) described Drosophila
hemipeza from specimens recorded at
Pupukea, Oahu, in 1952. The thorax of
D. hemipeza is predominantly yellow
with two brown stripes on the top, and
the legs are entirely yellow. This species
is 0.2 in (5.0 mm) long; the front legs are
very slender with short straight bristles;
and the wings are 0.2 in (6.0 mm) in
length, slender, and somewhat pointed.

Drosophila hemipeza is restricted to
the island of Oahu where it is
historically known from seven localities
between 1,600 and 2,800 ft (488 to 853
m) above sea-level (not including the
Pupakea site of discovery which is
considered an extripated population).
Since formal surveys began for the
species, 49 individuals were recorded
during a total of 56 different survey
dates between 1965 and 1999 (K.
Kaneshiro, in litt., 2005a). The species
has been documented from seven sites,
with survey history at these sites as
follows: (1) The species was
documented in 1969 but not in
subsequent surveys spanning until 1972
in the Makaleha Valley; (2) individuals
were detected at Puu Kaua in 1971 but
not in subsequent surveys as recently as
1999; (3) at Kaluaa Gulch, the species
was observed in 1971 but not in 1972;
(4) in Makaha Valley, the species was
detected in 1971 and no surveys have
been conducted since; (5) at Palikea the
last observation occurred in 1997, also
the date of the last survey; and (6) the
species has not been detected at the
Mauna Kapu site since 1975 despite
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subsequent surveys spanning until
1983; (7) the species was detected at
Pauoa Flats in the Koolau Range that
was surveyed three times between 1973
and 1974, with one observation of one
individual during the last survey in
1974 (K. Kaneshiro, in litt., 2005a).

Montgomery (1975) determined that
Drosophila hemipeza larvae feed within
decomposing portions of several
different mesic forest plants. The larvae
inhabit the decomposing bark of Urera
kaalae (family Urticaceae), a federally-
endangered plant (USFWS 1991, 1995)
that grows on slopes and in gulches of
diverse mesic forest. In 2004, only 41
individuals of U. kaalae were known to
remain in the wild (USFWS, in litt.,
2004). The larvae also feed within the
decomposing stems of Lobelia sp.
(family Campanulaceae) and the
decomposing bark and stems of Cyanea
sp. (family Campanulaceae) in mesic
forest habitat (Kaneshiro and Kaneshiro
1995; Science Panel 2005).

Drosophila heteroneura

R.C.L. Perkins initially described this
species as Idiomyia heteroneura, based
on specimens from Olaa on the island
of Hawaii (Perkins 1910). This taxon
was later transferred to the genus
Drosophila (Hardy 1969), forming its
presently accepted name. Drosophila
heteroneura has very large spots on the
bases of the wings and the males have
a broad head with the eyes situated
laterally, giving them a hammerhead
appearance. The hammer-shaped head
and entirely yellow face differentiate it
from D. silvestris, a closely related
species. The thorax is predominantly
yellow with several black streaks and
markings on top. The legs are yellow
except for slight tinges of brown on the
ends of the middle and hind femora and
tibiae. The wings are hyaline
(transparent) and are very similar in
markings and venation (vein markings)
to those of D. silvestris, except that the
marking in the front margin of the wing
of D. heteroneura extends nearly to the
marking at the end of the wing. The
abdomen is shiny black with a large
yellow spot on the top of each segment.
This species is about 0.22 in (5.7 mm)
in length with wings approximately 0.3
in (7.0 mm) long (Kaneshiro and
Kaneshiro 1995).

Drosophila heteroneura has been the
most intensely studied of the 12 species
discussed in this rule (Kaneshiro and
Kaneshiro 1995). This species is
restricted to the island of Hawaii where,
historically, it was known to be
relatively widely distributed between
3,800 and 5,500 ft (1,158 to 1,675 m)
above sea level. D. heteroneura has been
recorded from 24 localities on 4 of the

island’s 5 volcanoes (Hualalai, Mauna
Kea, Mauna Loa, and Kilauea) in 5
different montane environments
(Kaneshiro and Kaneshiro 1995; HBMP,
in litt., 2005; K. Kaneshiro, in litt.,
2005a).

Based on the relatively extensive
survey data, the population decline of
Drosophila heteroneura has been
demonstrated clearly. For example, D.
heteroneura was recorded 760 times
during surveys between 1975 and 1979.
In the early 1980s, the first
disappearance of a D. heteroneura
population was recorded from the Olaa
Forest site in Hawaii Volcanoes
National Park (Carson 1986; Foote and
Carson 1995). Subsequently, the absence
of the species was noted in several other
locations in southern and western parts
of the island where D. heteroneura had
previously been relatively common. By
the late 1980s, D. heteroneura was
believed to be extinct until an extremely
small population was discovered on
private land at Hualalai Volcano in 1993
(Kaneshiro and Kaneshiro 1995). The
species was not observed again until
1998 when Foote (2000) recorded six
specimens of D. heteroneura inhabiting
a site at approximately 4,436 ft (1,352
m) above sea level near a host plant
species, Clermontia clermontioides. D.
heteroneura was last observed in 2001,
at the refuge (D. Foote, pers. comm.,
2005).

Drosophila heteroneura larvae
primarily inhabit the decomposing bark
and stems of Clermontia sp. (family
Campanulaceae), including C.
clermontioides, and Delissea sp. (family
Campanulaceae), but it is also known to
feed within decomposing portions of
Cheirodendron sp. (family Araliaceae)
in open mesic and wet forest habitat
(Kaneshiro and Kaneshiro 1995).

Drosophila montgomeryi

Drosophila montgomeryi was
described by Hardy and Kaneshiro
(1971) from specimens collected in the
Waianae Mountains of Oahu in 1970.
Morphologically, this species appears to
be most closely related to D. pisonia
from the island of Hawaii. It can be
distinguished by the narrow, pale brown
stripe on each side of the top of the
thorax, the long hairs on the front legs,
and the second antennal segment,
which is yellow, tinged with brown on
the top.

Drosophila montgomeryi is
historically known from three localities
in the Waianae Mountains on western
Oahu between 2,000 and 2,800 ft (610
to 853 m) above sea level. The best
available information concerning the
status of the species at these sites is as
follows: (1) One individual was

recorded from Kaluaa Gulch during the
last survey in 1972; (2) at Palikea, one
individual was observed on the last
survey date in March 1997; and (3) at
Puu Kaua, historically the site with the
highest number of total individuals
observed, the species was last detected
in 1971 despite five subsequent surveys
between 1997 and 1999 (K. Kaneshiro,
in litt., 2005a).

Montgomery (1975) reported that the
larvae of this species feed within the
decaying bark of Urera kaalae, a
federally-endangered plant (USFWS
1991, 1995) that grows on slopes and in
gulches of diverse mesic forest
(Kaneshiro and Kaneshiro 1995). In
2004, only 41 individuals of U. kaalae
were known to remain in the wild
(USFWS, in litt., 2004).

Drosophila mulli

Drosophila mulli was described by
Perreira and Kaneshiro (1990) and
named for William P. Mull, the
Hawaiian naturalist who first
discovered this species. The head of D.
mulli is yellow on the front and covered
with light, silvery grey fuzz. The face of
the male is characteristically white,
while that of the female is brown. The
top of the thorax is brownish yellow and
lacks conspicuous markings or stripes.
The legs are predominantly yellow, and
the front legs of males bear three
distinct rows of long, curled hairs. The
wings are two and one-half times longer
than wide, with distinct brown
markings at the base and the tip. The
length of the body is 0.17 to 0.2 in (4.3
to 5.0 mm), and the wings are 0.17 to
0.19 in (4.3 to 4.8 mm) long (Kaneshiro
and Kaneshiro 1995).

Drosophila mulli is restricted to the
island of Hawaii and is historically
known from two locations between
3,200 and 4,000 ft (985 to 1,220 m)
above sea level. Adult flies are found
only on the leaf undersides of the
endemic fan palm, Pritchardia
beccariana (family Arecaceae) which is
the only known association of a
Drosophila species with a native
Hawaiian palm species. Individual P.
beccariana are long-lived
(approximately 100 years). Current
regeneration of the host plant has been
compromised by feral ungulates, rats,
and scolytid beetles (see Summary of
Factors Affecting the Species section
below). The larval feeding site on the
plant remains unknown because
attempts to rear this species from
decaying parts of P. beccariana have
thus far been unsuccessful (W. P. Mull,
Volcano, Hawaii, pers. comm., 1994;
Science Panel 2005).

The site of the discovery for
Drosophila mulli is located within a
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State-owned montane wet ohia forest at
Olaa Forest Reserve at approximately
3,200 ft (985 m) above sea level. This
site was surveyed at least 62 times
between 1965 and 2001, with fewer than
10 individuals observed on 4 different
dates. The last recorded observation at
this site occurred in 2001 (K. Kaneshiro,
in litt., 2005a; D. Foote, in litt., 2006).

A second locality was discovered in
1999, approximately 9.3 mi (15 km)
from the original site within a State-
owned montane wet ohia forest site at
Upper Waiakea Reserve at
approximately 4,000 ft (1,219 m) above
sea level (Science Panel 2005; S.
Montgomery, pers. comm., 2005a).

Drosophila musaphilia

Hardy (1965) formally described
Drosophila musaphilia from specimens
collected at Kokee, Kauai, in 1952.
Although Hardy (1965) originally
indicated that D. musaphilia is very
similar to D. villosipedis, more recent
work indicates D. musaphilia is most
closely related to D. hawaiiensis
(Kaneshiro et al. 1995).

Drosophila musaphilia is
characterized by a predominantly black
thorax with gray fuzz and a very narrow
gray stripe extending down the top. The
legs are dark brown to yellow, with the
front tibia devoid of ornamentation, and
the tips of the legs have abundant long,
black hairs on top. The wings are three
times longer than wide with
characteristic markings of the D.
hawaiiensis group. The abdomen is dark
brown to black and densely covered
with brown fuzz. The body length is
about 0.2 in (5.0 mm) and the wings
0.207 in (5.25 mm) long (Kaneshiro and
Kaneshiro 1995).

Drosophila musaphilia is historically
known from only four sites, one at 1,900
ft (579 m) above sea level, and three
sites between 3,000 and 3,500 ft (915 to
1,065 m) above sea level. The species
has been observed a total of 11 times
during 52 different survey dates since
its discovery (Kaneshiro and Kaneshiro
1995; K. Kaneshiro, in litt., 2005a).
Researchers estimate that 75 percent of
D. musaphilia’s total potential habitat
has been surveyed (K. Kaneshiro, pers.
comm. 2006). The best available
information concerning the status of the
species at these sites is as follows: (1) A
single observation of D. musaphilia was
recorded from one lowland, wet ohia
forest site at Wahiawa (Alexander
Reservior) in 1968 (this population is
believed to be extirpated); (2) at the
Halemanu site, the species was observed
in 1970 and last observed in 1972 but
not in subsequent surveys as recent as
1996; (3) one individual was observed
in 1968 at the Kokee (Nualolo Trail) site

and not again during numerous surveys
through 1999; and (4) individuals were
last observed in 1988 at the Pihea Trail
site located at 3,000 ft (915 m), but was
not relocated in five subsequent surveys
between 1989 and 1999 in that area
(HBMP, in litt., 2005; Kaneshiro, in litt.,
2005a).

Montgomery (1975) determined that
the host plant for Drosophila
musaphilia is Acacia koa. The females
lay their eggs upon, and the larvae
develop in, the moldy slime flux (seep)
that occasionally appears on certain
trees with injured plant tissue and
seeping sap. Understanding the full
range of D. musaphilia is difficult
because its host plant, Acacia koa, is
fairly common and stable within, and
surrounding, its known range on Kauai;
however, the frequency of suitable slime
fluxes occurring on the host plant
appears to be much more restricted and
unpredictable (Science Panel 2005).

Drosophila neoclavisetae

Drosophila neoclavisetae was
described by William Perreira and
Kenneth Kaneshiro (1990) from
specimens collected at Puu Kukui, West
Maui, in 1969. It was named for its
obvious affinities with D. clavisetae
from East Maui. Both species are similar
in wing and thorax markings, and they
share a specialized part of the courtship
behavior. The male bends its abdomen
up over its head, produces a bubble of
liquid (believed to be a sex pheromone)
from its anal gland and then vibrates the
abdomen, fanning the scent toward the
female. Both D. neoclavisetae and D.
clavisetae are members of the D.
adiastola species group (Perreira and
Kaneshiro 1990), and while other
species in this group perform similarly
unusual mating dances, the behavior is
highly exaggerated in D. clavisetae and
D. neoclavisetae (Kaneshiro and
Kaneshiro 1995).

Drosophila neoclavisetae is between
0.2 and 0.25 in (6.0 and 6.4 mm) in
length, with wings 0.26 to 0.3 in (6.5 to
7.0 mm) long. It is distinguished by its
amber brown head and yellow face,
with the middle portion raised to form
a prominent ridge. The thorax is
predominantly reddish brown with a
distinct brown median stripe, bordered
on each side by two brown stripes. The
legs are yellow, with brown on the
femora and a distinct brown band on the
tips of the tibiae. The wings are broad
and rounded, more than twice as long
as wide, and with the front portion
covered with brown markings and large
clear spots tinged light yellow. It shares
with D. clavisetae an extra cross-vein in
the wing, which distinguishes both
these species from the other species of

the D. adiastola group. The abdomen is
dark brown and black with numerous
long hairs on the hind segments of the
male (Kaneshiro and Kaneshiro 1995).

Two populations of Drosophila
neoclavisetae were found historically
along the Puu Kukui Trail within
montane wet ohia forests on State land
in West Maui. One habitat site was
found in 1969 at 4,440 ft (1,353 m) and
the other in 1975 at 3,500 ft (1,067 m)
above sea level (Kaneshiro and
Kaneshiro 1995; HBMP, in litt., 2005; K.
Kaneshiro, in litt., 2005a). Fewer than
10 individuals have been observed
despite attempts to relocate the species
through 1997 (Kaneshiro and Kaneshiro
1995; K. Kaneshiro, in litt., 2005a; K.
Kaneshiro pers. comm. 2006).
Researchers estimate that between 90
and 95 percent of D. neoclavisetae’s
total potential range has been surveyed
(K. Kaneshiro, pers. comm., 2006).

The host plant of Drosophila
neoclavisetae has not yet been
confirmed, although it is likely
associated with Cyanea sp. (family
Campanulaceae). Because both
collections of this species occurred
within a small patch of Cyanea sp. and
because many other species in the D.
adiastola species group use species in
this genus and other plants in the family
Campanulaceae, researchers believe the
Cyanea sp. found at Puu Kukui is likely
the correct host plant for D.
neoclavisetae (Science Panel 2005;
Kaneshiro and Kaneshiro 1995). Due to
its inaccessibility, some potential
habitat surrounding the known range of
D. neoclavisetae remains unsurveyed for
the species (Science Panel 2005).

Drosophila obatai

Drosophila obatai was described by
Hardy and Kaneshiro in 1972, from
specimens collected in the Waianae
Mountains of Oahu. D. obatai resembles
D. sodomae from Maui and Molokai and
is distinguished by small differences in
wing markings and the black coloration
of the abdomen.

Drosophila obatai is historically
known from two localities between
1,500 and 2,200 ft (457 to 670 m) above
sea level. Nine individuals were
recorded during ten surveys between
1970 and 1991 (Kaneshiro, in litt.,
2005a). Individuals of the species were
detected in November 1971 at the time
of the last survey at Wailupe Gulch. The
second site (Puu Pane), has been
surveyed eight times between 1970 and
1991, with the last detection occurring
in March 1971 (Kaneshiro, in litt.,
2005a).

Drosophila obatai larvae feed within
decomposing portions of Pleomele
forbesii, a candidate for Federal listing
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(90 FR 24870), and Pleomele aurea (both
in the family Agavaceae) (Kaneshiro and
Kaneshiro 1995; Montgomery 1975).
These host plants grow on slopes in dry
forest and diverse mesic forest, and
occur singly or in small clusters, rarely
forming large stands (Wagner et al.
1999).

Drosophila ochrobasis

Drosophila ochrobasis was originally
described by Hardy and Kaneshiro
(1968) based on a specimen collected
from Puu Hualalai on the island of
Hawaii at an elevation of 5,550 ft (1,692
m) above sea level. Based on
chromosomal studies, D. ochrobasis is a
member of the D. adiastola group and
appears to be most closely related to D.
setosimentum (Kaneshiro et al. 1995).

Both the body and wings of
Drosophila ochrobasis are
approximately 0.18 in (4.6 mm) in
length. The head is yellow in front and
brown on top, and the face is white with
a prominent ridge running down the
middle. The thorax is yellow except for
a large brown spot on each side. The
legs are yellow tinged with brown. In
males, the basal three-fifths of the wings
are predominantly clear to translucent
with faint transverse streaks of brown.
The outer two-thirds of the wing is dark
brown with large clear spots similar to
that portion of the wings in D.
setosimentum. The females of D.
ochrobasis are virtually
indistinguishable from D. setosimentum
females (Kaneshiro and Kaneshiro
1995).

Historically, Drosophila ochrobasis
was relatively widely distributed
between 3,900 and 5,300 ft (1,189 to
1,615 m) above sea level. D. ochrobasis
has been recorded from 10 localities on
4 of the island’s 5 volcanoes (Hualalai,
Mauna Kea, Mauna Loa, and the Kohala
mountains).

Recorded almost every year from 1967
to 1975, sometimes in relatively large
numbers (135 occurrences in the period
between 1970 and 1974), Drosophila
ochrobasis is now largely absent from
its historical localities. A single
individual of D. ochrobasis was last
observed at the 1855 lava flow (Kipuka
9 and Kipuka 14) in 1986 (Kaneshiro
and Kaneshiro 1995; K. Kaneshiro, in
litt., 2005a). Several surveys between
1995 to 1997 failed to locate the species
at many of its historical sites (K.
Kaneshiro, in litt., 2005a).

The larvae of this species have been
reported to use the decomposing
portions of three different host plant
groups—Mjyrsine sp. (family
Myrsinaceae), Clermontia sp. (family
Campanulaceae), and Marattia sp.

(family Marattiaceae) (Montgomery
1975; Kaneshiro and Kaneshiro 1995).

Drosophila substenoptera

Hardy (1965) originally described this
species as Idiomyia substenoptera. He
later determined the genus Idiomyia to
be synonymous with Drosophila (Hardy
1969), thus creating the current name of
Drosophila substenoptera. This species
is closely related to D. planitibia and its
relatives (Kaneshiro et al. 1995), but is
distinguished by its wing markings,
narrow wing shape, and complexity of
the male genitalia. D. substenoptera is
predominantly yellow with two black
stripes extending down the entire length
of the top surface of the thorax. The legs
are yellow and lack long hairs on the
dorsal surfaces. Body length is 0.171 in
(4.35 mm), and the wings are 0.2 to 0.21
in (5.0 to 5.3 mm) long (Kaneshiro and
Kaneshiro 1995).

Drosophila substenoptera is
historically known from seven localities
in both the Koolau and Waianae
Mountains at elevations between 1,300
and 3,900 ft (396 to 1,189 m) above sea
level. Drosophila substenoptera is now
only known to occur on the summit of
Mt. Kaala. Drosophila researchers have
devoted intensive efforts to relocating
this species at other sites because the
species is considered important for
genetic studies of the D. planitibia
phylogeny group; unfortunately, these
efforts have failed to relocate this
species at other sites (Kaneshiro and
Kaneshiro 1995; Science Panel 2005).

Montgomery (1975) determined that
Drosophila substenoptera larvae inhabit
only the decomposing bark of
Cheirodendron sp. trees (family
Araliaceae) and Tetraplasandra sp. trees
(family Araliaceae) in localized patches
of wet forest habitat.

Drosophila tarphytrichia

Drosophila tarphytrichia was
described by Hardy (1965) from
specimens collected from Manoa Falls
on Oahu in 1949. This species is closely
related to D. vesciseta based on the
structure of the male genitalia
(Kaneshiro et al.1995), but can be
differentiated by distinct wing markings
and the ornamentation of the front legs
of the male. The thorax is almost
entirely yellow to red with a tinge of
brown on the top. The legs are yellow,
with the tip of the front leg strongly
flattened laterally and with a dense
clump of black hairs. This species is
0.148 in (3.70 mm) long with wings 0.2
in (4.0 mm) long (Kaneshiro and
Kaneshiro 1995).

Drosophila tarphytrichia was
historically known from both the
Koolau and the Waianae Mountains

between 2,000 and 2,800 ft (610 to 853
m) above sea level. A total of 31
individuals were recorded on 36 survey
dates between 1965 and 1999
(Kaneshiro, in litt., 2005a). Drosophila
tarphytrichia is now apparently
extirpated from the Koolau range where
it was originally discovered near Manoa
Falls, and is presently known from four
localities in the Waianae Mountains
(Kaneshiro and Kaneshiro 1995; HBMP,
in litt., 2005; K. Kaneshiro, in litt.,
2005a).

The larvae of Drosophila tarphytrichia
feed only within the decomposing
portions of the stems and branches of
Charpentiera sp. trees (family
Amaranthaceae) in mesic forest habitat
(Montgomery 1975).

Previous Federal Action

Ten of these 12 species were
classified as candidates for listing in the
February 28, 1996, Notice of Review of
Plant and Animal Taxa That Are
Candidates for Listing as Endangered or
Threatened Species (Notice of Review)
(61 FR 7596). The remaining two
species, Drosophila differens and D.
ochrobasis, were classified as
candidates for listing in the Notice of
Review dated September 19, 1997 (62
FR 49398). Candidates are those taxa for
which the Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals.

On January 17, 2001, we published a
proposed rule to list as endangered the
12 species of Hawaiian picture-wing
flies (66 FR 3964), which included a
detailed history of Federal actions
completed prior to the publication of
the proposal. At that time, we did not
propose critical habitat for the 12
picture-wing flies. In the proposed rule
and associated notifications, we
requested that all interested parties
submit comments, data, or other
information that might contribute to the
development of a final rule. A 60-day
comment period on the January 17,
2001, proposal closed on March 19,
2001; we later reopened the comment
period, as discussed below (see
Summary of Comments and
Recommendations section).

On February 28, 2005, the Center for
Biological Diversity (CBD) filed a
lawsuit in the District of Oregon alleging
that the Service failed to take action
following issuance of a proposed rule to
list 12 species of picture-wing flies and
for failure to designate critical habitat
for the species (Center for Biological
Diversity v. Allen, CV-05-274—-HA).
CBD and the Service subsequently
agreed to settle the case. Pursuant to the
settlement agreement approved by the
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United States District Court for the
District of Hawaii on August 31, 2005,
the Service must make a final listing
decision for these 12 Hawaiian picture-
wing flies by May 1, 2006, and if
prudent and determinable, propose
critical habitat by September 15, 2006,
and finalize critical habitat by April 17,
2007. However, the Service will propose
critical habitat for 12 species of picture-
wing flies within 60 days of the
publication of this final rule.

Summary of Comments and
Recommendations

In the proposed rule published on
January 17, 2001 (66 FR 3964), we
requested that all interested parties
submit written comments on the
proposal by March 19, 2001. We also
contacted appropriate Federal and State
agencies, scientific experts and
organizations, and other interested
parties and invited them to comment on
the proposal. Newspaper notices
inviting general public comment were
published in the Honolulu Advertiser.
No requests for a public hearing were
received.

Because the proposed rule was
published in 2001, and public outreach
was conducted in 2001, we sought
additional public comment on the
proposed rule by reopening the public
comment period from October 4 to
November 3, 2005 (70 FR 57851). We
again reopened the comment period
from November 18 to December 2, 2005
(70 FR 69922). The reopened comment
periods (and associated notifications in
local media and via direct mailing) gave
interested parties additional time to
consider the information in the
proposed rule and provide comments
and new information.

During the comment periods for the
proposed rule, we received nine written
comments. Of those comments received,
one commenter opposed the final
listing, five commenters stated support
for the final listing, one commenter
expressed concern about unrestricted
collecting of the flies, one commenter
provided additional information
regarding a fire management plan, and
one commenter stated concerns about
the potential impacts of the listing and
critical habitat designation on private
lands.

Peer Review

In 2005, in accordance with our peer
review policy published on July 1, 1994
(59 FR 34270), we solicited opinions
from researchers, land managers, and
State officials. All 16 individuals
solicited have expertise with the species
and the geographic regions where the
species occur, and are familiar with

conservation biology principles. We
received written comments from two
experts and incorporated their
information into this final rule. One of
the peer reviewers has a doctorate
degree based upon study and research
concerning Hawaiian Drosophila
biology, evolution, genetics, and ecology
research. The other holds a doctorate in
insect taxonomy and has studied
Hawaiian picture-wing flies for the past
10 years while working as a research
scientist for the U.S. Geological Survey.

One peer reviewer suggested the
threats described in the proposed rule
may not include all of the factors
affecting the 12 flies, including factors
causing their reduction in numbers. The
reviewer noted that at least 3 of the 12
flies proposed for listing have
demonstrated an apparent habitat shift
upward in elevation, and suggested that
global warming and increased
temperatures on the Hawaiian Islands
may be the cause. The reviewer
suggested additional research was
needed to validate the theory.

This same reviewer provided a
synopsis, based partly on the reviewer’s
own 35 years of Hawaiian Drosophila
research, surveys, and personal
observations in the field and laboratory
while employed as a researcher with the
University of Hawaii, emphasizing three
major threats to the Hawaiian picture-
wing flies including predation by wasps
(Vespula sp.), habitat destruction by
feral ungulates, and the effects of global
warming.

The other peer reviewer provided
specific information about firsthand
observations and evidence of declines in
numbers and populations of three
Drosophila species found on the island
of Hawaii. This peer reviewer provided
information and observational accounts
of the effects of feral ungulates, rats,
tipulid flies, and scolytid beetles upon
picture-wing fly host plants and habitat
and also the effects of predation by
wasps (Vespula sp.) upon the 12
species. This peer reviewer also
provided comments detailing the
taxonomic differences recognized by
Drosophila experts which establish the
12 flies as separate and distinct species.

Substantive information provided in
all public comments, including the peer
review process, either has been
incorporated directly into this final rule
or is addressed below.

Comment 1: The U.S. Army’s
Schofield Barracks Integrated Wildfire
Management Plan significantly reduces
the threats to Drosophila aglaia and D.
obatai and therefore could reduce the
imminent need to list these species.

Our Response: We agree that the
Department of the Army’s

implementation of the completed
Integrated Wildfire Management Plan
will reduce the threat of fire caused by
the Department of the Army to the
habitat of these two picture-wing flies.
However, the Integrated Wildfire
Management Plan does not address the
additional threats to these species’
habitat within the Puu Pane area,
including feral ungulates, nonnative
weed plants, and predation by insect
predators.

Comment 2: Several commenters were
concerned that the listing, and
especially the critical habitat
designation for the flies, could impact
native Hawaiian traditional and
customary gathering rights and access,
and could jeopardize cooperative
conservation efforts.

Our Response: Private lands are likely
to be important to the conservation of
many of the picture-wing flies, and we
appreciate all opportunities to work in
partnerships with private landowners,
the State, and others to further their
conservation. The Act requires the
listing of a species to be based solely on
whether a species is affected by any of
the five factors (see Summary of Factors
section) to such an extent that they are
in danger of becoming extinct
(endangered status) or likely to become
endangered (threatened status).

According to the court settlement
related to this final listing, we are
required to propose critical habitat if
appropriate by September 15, 2006. The
public will be invited to comment on
any such proposal. Unlike when a
species is listed, economic factors and
conservation partnerships are
considered in a critical habitat
designation. Under the Act, the
Secretary has the discretion to exclude
areas from critical habitat designation if
the benefits of exclusion outweigh the
benefits of designation and such
exclusion would not result in extinction
of the species.

Comment 3: The proposed listing of
the 12 picture-wing flies lacks stringent
research, detailed surveys, and up-to-
date population assessments, and the
data were spotty, hearsay,
incomprehensive, and not empirical.

Our Response: Since 1963, a mutli-
disciplinary team of biologists have
researched Drosophila through the
University of Hawaii affiliated Hawaiian
Drosophila Project. This effort has
resulted in over 500 scientific papers
being published and the taxonomic
description of over 500 species of
Drosophila. The information used to
prepare this rule includes peer reviewed
publications, unpublished literature,
and written and verbal communications
from research and field studies covering
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a period of over 40 years of Hawaiian
Drosophila research. In addition, this
final rule includes information gathered
after the proposed rule was published
and a review of all available information
on these species was made during
science and managers review panels
conducted in November 2005. While we
acknowledge that additional systematic
surveys for the picture-wing fly species
and host plants would assist with
understanding population trends and
status, we believe we have ample
information on habitat threats and
trends in distribution for the picture-
wing flies covered by this final rule.

Extinction Risk Assessment and Listing
Decision Making Process

The Service convened a panel of three
scientists from outside the Service with
expertise in Hawaiian Drosophila to
help synthesize and address
uncertainties in the scientific
information available for these 12
picture-wing flies, particularly threats to

their existence (Science Panel 2005). A
second panel made up of four Service
managers and a State manager
participated in related policy
discussions and considered the
available information including
assessment of status, threats, and
extinction risks. These two panels
reviewed the available information and
participated in a combined panel
meeting in November 2005, prior to the
close of the final comment period.

Science Panel

The purpose of the Science Panel was
to assess threats for each of the 12
picture-wing flies, identify and resolve
areas of scientific uncertainty, and
discuss extinction risks in a carefully
structured format. The panelists
discussed taxonomy, adaptive radiation
of picture-wing flies, hybridization,
sexual selection, survey methods,
Drosophila lifecycle, and species’
distribution (Science Panel 2005). They
then discussed specific threats to each

of the flies. Following this information
review, each expert was asked to rank
independently the severity of each
threat on a scale of 1 to 5 and explain
why they assigned a given rank to a
threat. Then the other scientists were
given the opportunity to change their
rankings based on the rationales
presented. In this manner three ranks
(one for each scientist) were assigned to
each threat factor for each species
(Science Panel 2005). The scientific
panel discussed the strengths and
weaknesses of the various data and
hypotheses about threats to the flies.
Results from these exercises revealed
little disagreement among the scientists
regarding the type and degree of threats
faced by each species. Each scientist
was separately asked, based on his/her
threats assessment and experience, to
categorize extinction risk for each
species as high, medium, or low over
the next 40 years. The results of this
exercise are presented in Table 2.

TABLE 2.—SCIENCE PANEL CATEGORIZATION OF EXTINCTION RISK (H=HIGH, M=MEDIUM, L=Low) OVER THE NEXT 40
YEARS FOR 12 HAWAIIAN PICTURE-WING FLIES

Species Island Extinction risk
Drosophila @glaia ................cccocueieiiiiiiiiiiiiiii e OaNU e HHH
D. QIffErENS ..o s Molokai ... MHH
D. REMUPEZA ......coeeiiiiiiiiiii et Oahu ... MMM
D. REIEIONGUIA .........c.coceeiiiiiiiicii s Hawaii . HMM
D. MONIGOMEIYI ..ottt Oahu ...... HMH
DL MU o Hawaii . MMM
D. MUSAPAINA ...t Kauai ... HHH
D. NEOCIAVISEIAE ..........cc.eoeiiiiiiiiiii Maui .... HHH
D. OBATAI ...ttt Oahu ... HHH
D. OCRIODASIS .........oocuiiiiiiiiiiiiic Hawaii . HHM
D. SUDSIENOPIOIA ......coiieeiieiiie ettt ettt e e aeeeean Oahu ... HMM
D. fQIPAYIICRIA .......coieeiiiiiieeeee e O8hU oo HHH
Manager Panel was asked to explain their opinion and  of the five factors described in section

The manager panel reviewed
background materials, interacted with
the science panel during their risk
assessment exercise, and participated in
general and specific discussions about
the definition of threatened and
endangered. Following these
discussions, the managers were asked to
give their separate opinions as to
whether each of the 12 species of fly
should be listed as endangered, listed as
threatened, or withdrawn. The managers
based their assessment on the
information in the record, including
comments previously received, the
information presented by the individual
mem bers of the science panel,
information gaps and uncertainty, the
number and severity of the threats
affecting each species, and mitigating
circumstances that might ameliorate one
or more of those threats. Each manager

then the managers were given the
opportunity to change their opinion
based on the rationale presented by the
other managers. The manager’s panel
presented its recommendations to the
Regional Director. Subsequent to this, a
recommendation of the Regional
Director was forwarded to the Director
for a final decision.

This rule is based on the record of
these discussions and all relevant and
available information pertaining to the
threats and status of the species.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR 424)
set forth the procedures for adding
species to the Federal list of endangered
and threatened species. A species may
be determined to be an endangered or
threatened species due to one or more

4(a)(1) of the Act. The five listing factors
are: (1) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
the inadequacy of existing regulatory
mechanisms; and (5) other natural or
manmade factors affecting its continued
existence.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

Native vegetation on all the main
Hawaiian Islands has undergone
extreme alteration because of past and
present land management practices,
including ranching, introduction of
nonnative plants and animals, and
agricultural development (Cuddihy and
Stone 1990). The primary threat facing
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these picture-wing flies is the ongoing
loss of habitat caused by feral animals
and nonnative plants (Kaneshiro and
Kaneshiro 1995).

Feral ungulates have devastated
native vegetation in many areas of the
Hawaiian Islands (Cuddihy and Stone
1990). Because the endemic Hawaiian
flora evolved without the presence of
browsing and grazing ungulates, many
plant groups have lost their adaptive
defenses such as spines, thorns, stinging
hairs, and defensive chemicals
(University of Hawaii Department of
Geography 1998), and cattle (Bos
taurus), goats (Capra hircus), pigs (Sus
scrofa), sheep (Ovis aries), Mouflon
sheep (Ovis musimon), axis deer (Axis
axis), and mule deer (Odocoileus
hemionus) readily eat these plants as
well as disturbing the soil and
distributing nonnative plant seeds that
can alter the ecosystem. In addition to
the damage these nonnative herbivores
cause by browsing and grazing, goats,
pigs, and other ungulates that inhabit
steep and remote terrain cause severe
erosion of whole watersheds due to
their foraging and trampling behaviors
(Cuddihy and Stone 1990).

Feral Pigs (Sus scrofa)

On the island of Hawaii, feral pigs are
found from dry coastal grasslands
through rain forests and into the sub-
alpine zone of Mauna Kea and Mauna
Loa. On Maui, Kauai, Oahu, and
Molokai feral pigs inhabit rain forests,
mesic forests, and grasslands (Cuddihy
and Stone 1990). An increase in pig
densities and expansion of their
distribution has caused widespread
damage to native vegetation (Cuddihy
and Stone 1990). Feral pigs create open
areas within forest habitat by digging
up, eating, and trampling native species
(Stone 1985). These open areas become
fertile ground for non-native plant seeds
spread through their excrement and by
transport in their hair (Stone 1985). In
nitrogen-poor soils, feral pig excrement
increases nutrient availability,
enhancing establishment of non-native
weeds that are more adapted to richer
soils than are native plants (Cuddihy
and Stone 1990). In this manner, largely
non-native forests replace native forest
habitat (Cuddihy and Stone 1990).

Foote and Carson (1995) found that
pig exclosures on the Big Island
supported significantly higher relative
frequencies of picture-wing flies
compared to other native and nonnative
Drosophila species (7 percent of all
observations outside of the exclosure
and 18 percent of all observations inside
the exclosure) and their native host
plants. Loope ef al. (1991) showed that
excluding pigs from a montane bog on

northeastern Haleakala, Maui, resulted
in an increase in native plant cover from
6 to 95 percent after 6 years of
protection.

Goats (Capra hircus)

Goats native to the Middle East and
India were first successfully introduced
to the Hawaiian Islands in 1792. Feral
goats now occupy a wide variety of
habitats from lowland dry forests to
montane grasslands on Kauai, Oahu,
Molokai, Maui, and Hawaii, where they
consume native vegetation, trample
roots and seedlings, accelerate erosion,
and promote the invasion of nonnative
plants (van Riper and van Riper 1982;
Stone 1985). On the island of Oahu,
encroaching urbanization and hunting
pressure have tended to concentrate the
goat population in the dry upper slopes
of the Waianae Mountains (Kaneshiro
and Kaneshiro 1995). The population is
increasing and spreading, becoming an
even greater threat to the native habitat
(Kapua Kawelo, U.S. Army,
Environmental Division, pers. comm.,
2005).

Cattle (Bos taurus)

Large-scale ranching of cattle on the
Hawaiian Islands began in the middle of
the 19th century on the islands of Kauai,
Oahu, Maui, and Hawaii (Cuddihy and
Stone 1990). Large ranches, tens of
thousands of acres in size, were
developed on East Maui and Hawaii
(Cuddihy and Stone 1990) where most
of the State’s large ranches still exist.
Degradation of native forests used for
ranching activities became evident soon
after full-scale ranching began. Feral
cattle now occupy a wide variety of
habitats from lowland dry forests to
montane grasslands, where they
consume native vegetation, trample
roots and seedlings, accelerate erosion,
and promote the invasion of nonnative
plants (van Riper and van Riper 1982;
Stone 1985). Cattle grazing continues in
several lowland regions in the northern
portion of the Waianae Mountains of
Oahu, and within many areas on the
island of Hawaii.

Rats (Rattus spp.)

Several species of nonnative rats,
including the Polynesian rat (Rattus
exulans), the roof rat (Rattus rattus), and
the Norway rat (Rattus norvegicus), are
present on the Hawaiian Islands and
cause considerable environmental
degradation (Staples and Cowie 2001).
The seeds, bark, and flowers of several
of the picture-wing flies’ host plants,
including Clermontia sp., Pleomele sp.,
and Pritchardia beccariana, are
susceptible to grazing by all the rat
species (Science Panel 2005; K.

Magnacca, in litt., 2005; S. Montgomery,
pers. comm., 2005b). The grazing by rats
causes host plant mortality, diminished
vigor, and seed predation, resulting in
reduced host plant fecundity and
viability (Science Panel 2005; K.
Magnacca, in litt., 2005; S. Montgomery,
pers. comm., 2005b).
Fire

Fire threatens species of Hawaiian
picture-wing flies living in dry to mesic
grassland, shrubland, and forests on
both the islands of Hawaii and Oahu. A
large factor in the alteration of Hawaiian
dry and mesic regions in the past 200
years has been the increase in fire
frequency, a condition to which the
native flora is not adapted. The invasion
of fire-adapted alien plants, especially
Melinis minutiflora on Oahu and
Pennisetum setaceum on Hawaii,
facilitated by ungulate disturbance, has
increased the susceptibility of native
areas to wildfire and increased wildfire
frequency. These plants can quickly
reestablish following a fire and
effectively outcompete less fire-adapted
native plants. This change in fire regime
has reduced the amount of forest cover
for native species (Hughes et al. 1991;
Blackmore and Vitousek 2000) and
resulted in an intensification of feral
ungulate herbivory in the remaining
native forest areas. The impact of an
altered wildfire regime to these areas is
a serious and immediate threat to the
viability of the dry and mesic habitats
that support over one-third of Hawaii’s
threatened and endangered species as
well as Hawaiian picture-wing flies and
their host plants (Hughes et al. 1991;
Kaneshiro and Kaneshiro 1995;
Blackmore and Vitousek 2000).
Furthermore, Hawaiian picture-wing fly
habitat damaged or destroyed by fire is
more likely to be invaded and re-
vegetated by nonnative plants that
cannot be used as host plants by
picture-wing flies (Kaneshiro and
Kaneshiro 1995).

Island of Oahu—Drosophila aglaia, D.
hemipeza, D. montgomeryi, D. obatai, D.
substenoptera, and D. tarphytrichia

The picture-wing flies on Oahu that
are addressed in this rule (Drosophila
aglaia, D. hemipeza, D. montgomeryi, D.
obatai, D. substenoptera, and D.
tarphytrichia) are threatened by the loss
of habitat due to a variety of factors.
Feral pigs and goats have dramatically
altered the native vegetation (Kaneshiro
and Kaneshiro 1995; Science Panel
2005). These feral ungulates destroy
host plant seedlings and habitat by the
trampling action of their hooves and
through the spread of seeds of nonnative
plants (Cuddihy and Stone 1995). Goats
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directly feed upon the host plants of D.
aglaia, D. obatai, and D. substenoptera,
and contribute to erosion on some
steeper slopes where the host plants
occur; rats feed upon the host plants of
D. hemipeza and D. obatai; pigs feed
upon the host plants of D. hemipeza, D.
montgomeryi, D. obatai, and D.
substenoptera; and cattle feed upon the
host plants of D. obatai and contribute
to erosion on some steeper slopes where
the host plants occur (S. Montgomery,
pers. comm., 2005b).

The invasion of several nonnative
plants, particularly Psidium
cattleianum, Lantana camara, Melinis
minutiflora, Schinus terebinthifolius,
and Clidemia hirta, further contributes
to the degradation of native forests and
the host plants of picture-wing flies
(Kaneshiro and Kaneshiro 1995; Wagner
et al. 1999; Science Panel 2005).
Psidium cattleianum, Lantana camara,
Melinis minutiflora, and Schinus
terebinthifolius form dense stands,
thickets, or mats that shade or
outcompete native plants. M.
minutiflora is a grass that burns readily,
often grows at the border of forests, and
tends to carry fire into areas with woody
native plants (Smith 1985; Cuddihy and
Stone 1990). It is able to spread
prolifically after a fire and effectively
outcompete less fire-adapted native
plant species, ultimately creating a
stand of nonnative grass where forest
once stood. Lantana camera produces
chemicals that inhibit the growth of
other plant species (Smith 1985; Wagner
et al. 1999).

Drosophila aglaia and D. obatai occur
at Puu Pane, located above the United
States Army’s Schofield Barracks
Military Reservation. The gently sloping
lands below Puu Pane are used as a live
firing range, and ordnance-induced fires
have been a common occurrence in this
area (U.S. Army, in litt., 2005). The U.S.
Army recently completed and is
implementing an Integrated Wildfire
Management Plan to reduce the risk and
improve control of training-related fires
in this area. As part of the Integrated
Wildfire Management Plan, firebreak
roads have been constructed around the
perimeter of the live-fire training area.
We believe that the Integrated Wildfire
Management Plan will reduce the threat
and magnitude of wildfires caused by
the U.S. Army; however wildfires
caused by the Army and other sources,
and which may escape control, remain
a potential threat to these species and
their habitat located in gullies up-slope
from the firing ranges (Kaneshiro and
Kaneshiro 1995; U.S. Army, in litt.,
2005).

In summary, the picture-wing flies on
Oahu continue to experience a

significant amount of habitat loss and
degradation throughout their range.
Furthermore, the host plant species for
D. aglaia, D. hemipeza, D. montgomeryi,
and D. obatai are rare or sparsely
distributed and threatened by ongoing
habitat degradation.

Island of Hawaii—Drosophila
heteroneura, D. mulli, and D. ochrobasis

The picture-wing flies on the island of
Hawaii addressed in this rule
(Drosophila heteroneura, D. mulli, and
D. ochrobasis) are threatened by the loss
of habitat due to a variety of factors.
Feral pigs and goats have dramatically
altered the native vegetation (Kaneshiro
and Kaneshiro 1995; D. Foote, pers.
comm., 2005; Science Panel 2005).
These feral ungulates destroy host plant
seedlings and habitat by the trampling
action of their hooves and through the
spread of seeds of nonnative plants
(Cuddihy and Stone 1995; D. Foote,
pers. comm., 2005). Goats, pigs, and rats
directly feed upon D. heteroneura and
D. ochrobasis host plants. Cattle also
feed on D. ochrobasis host plants. Rats
directly feed upon the seeds produced
by D. mulli host plants (K. Magnacca, in
litt., 2005; S. Montgomery, pers. comm.,
2005b), and feral cattle and goats
contribute to erosion on some steeper
slopes where D. heteroneura and D.
ochrobasis host plants occur.

The Hawaiian Islands now support
several species of nonnative beetles
(family Scolytidae, genus Coccotrypes),
a few of which bore into and feed on the
nuts produced by certain native plant
species including Pritchardia
beccariana, the host plant of Drosophila
mulli. Affected Pritchardia sp.,
including P. beccariana, drop their
palm nuts before the nuts reach
maturity due to the boring action of the
scolytid beetles. Little natural
regeneration of this host plant species
has been observed in the wild since the
arrival of this scolytid beetle (Science
Panel 2005; K. Magnacca, in litt., 2005).
Compared to the host plants of the other
picture-wing flies, P. beccariana is long
lived (up to 100 years), but over time
scolytid beetles may have a significant
impact on the availability of habitat for
D. mulli.

Near the original discovery site for D.
mulli in the State-owned Olaa Forest
Reserve, fencing and pig and rat control
has been implemented on Hawaii
Volcanoes National Park lands, thereby
providing some protection to the host
plants and D. mulli’s habitat there (K.
Magnacca, pers. comm. 2006). Within
the Upper Waikea Reserve site, fencing
has recently been installed
encompassing some of D. mulli’s host
plants, protecting them from feral

ungulates (K. Magnacca, pers. comm.
2006).

The invasion of several nonnative
plants, particularly Psidium
cattleianum, Rubus ellipticus, Passiflora
mollissima, and Penniisetum setaceum,
contributes to the degradation of
picture-wing host plant habitat on the
island of Hawaii (Kaneshiro and
Kaneshiro 1995; Wagner et al. 1999;
Science Panel 2005). Jacobi and
Warshauer (1992) reported that
nonnative plants, including Passiflora
mollissima, Penniisetum setaceum, and
Psidium cattleianum, were found in 72
percent of 64 vegetation types sampled
in a 5,000 km?2 (1,930 mi2) study area on
the island of Hawaii. Psidium
cattleianum and Rubus ellipticus form
dense stands that exclude other plant
species (Cuddihy and Stone 1990;
Wagner et al. 1999). Passiflora
mollissima is a vine that causes damage
or death to native trees by overloading
branches, causing breakage, or by
forming a dense canopy cover,
intercepting sunlight and shading out
native plants below (Wagner et al.
1999). Penniisetum setaceum has greatly
increased fire risk in some regions,
especially on the dry slopes of Hualalai,
Kilauea, and Mauna Loa Volcanoes on
the island of Hawaii (Wagner et al.
1999). This species quickly reestablishes
itself after fires, unlike its native
Hawaiian plant counterparts (Wagner et
al. 1999).

In summary, picture-wing flies on the
island of Hawaii addressed in this rule
continue to experience a significant
amount of habitat loss and degradation
throughout their range. The threats to D.
mulli, in light of the ongoing
management efforts and the long-lived
nature of its host plant, do not appear
to be of sufficient magnitude to warrant
a listing as endangered at this time;
however, the current lack of host plant
regeneration and other threats suggest
that D. mulli is likely to become an
endangered species within the
foreseeable future.

Island of Molokai—Drosophila differens

Drosophila differens is threatened by
the loss of habitat due to a variety of
factors. The primary threats to this
species’ habitat are from feral pigs and
the nonnative weed, Psidium
cattleianum, in a manner similar to
picture-wing fly habitat on Oahu and
Hawaii (see above). In addition, axis
deer are present on Molokai, and they
continue to degrade native forest habitat
by trampling and overgrazing
vegetation, which removes ground cover
and exposes the soil to erosion.
Although goats were described as a
threat to at least one population of D.
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differens at Pu’u Kolekole in the
proposed rule, we have subsequently
learned that they may not be present in
this area (K. Kaneshiro, pers. comm.
20086).

Island of Kauai—Drosophila musaphilia

Degradation and modification of
Drosophila musaphilia habitat,
particularly from the effects of feral
ungulates and the nonnative weed
Psidium cattleianum, have occurred and
are likely to continue into the future
(Kaneshiro and Kaneshiro 1995; Science
Panel 2005). In addition to pigs and
goats (see Oahu and Hawaii species for
a discussion of the effects of these
ungulates on picture-wing fly habitat),
D. musaphilia habitat is threatened by
black-tailed deer, which feed on a
variety of alien and native plants,
including the host plant, Acacia koa
(van Riper and van Riper 1982).

The invasion of several nonnative
plants, particularly Psidium
cattleianum, Lantana camara, Melinis
minutiflora, Rubus argutus, Clidemia
hirta, and Passiflora mollissima, further
contributes to the degradation of native
forests and the host plants of D.
musaphilia (Kaneshiro and Kaneshiro
1995; Wagner et al. 1999; Science Panel
2005). Psidium cattleianum, Lantana
camara, Melinis minutiflora, and Rubus
argutus form dense stands, thickets, or
mats that shade or outcompete native
plants. Passiflora mollissima is a vine
that causes damage or death to native
trees by overloading branches, causing
breakage, or by forming a dense canopy
cover, intercepting sunlight and shading
out native plants below (Wagner et al.
1999). Lantana camera produces
chemicals that inhibit the growth of
other plant species (Smith 1985; Wagner
et al. 1999).

Fire and the resultant invasion by
alien species remains a significant threat
to the mesic forests that Drosophila
musaphilia inhabits on Kauai (Science
Panel 2005). M. minutiflora is a grass
that burns readily, often grows at the
border of forests, and tends to carry fire
into areas with woody native plants
(Smith 1985; Cuddihy and Stone 1990).
It is able to spread prolifically after a
fire and effectively outcompete less fire-
adapted native plant species, ultimately
creating a stand of nonnative grass
where forest once stood.

D. musaphilia is known to be
inherently rare since the larvae feed
within slime fluxes, which develop on
Acacia koa. Yet, while threats from feral
ungulates and nonnative weeds are
affecting the regeneration of Acacia koa,
the adult trees within this area remain
relatively stable (Science Panel 2005).

Island of Maui— Drosophila
neoclavisetae

Drosophila neoclavisetae is limited to
the highlands of West Maui, where
degradation and modification of its
habitat, particularly from the effects of
feral pigs, have occurred (Kaneshiro and
Kaneshiro 1995; Science Panel 2005).
Rats are also a significant factor
threatening D. neoclavisetae habitat and
are abundant in the areas where D.
neoclavisetae has been observed
(Science Panel 2005).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization is not known to be a
threat to any of the 12 picture-wing fly
species addressed in this rule.

C. Disease or Predation

Commercial shipping and air cargo to
Hawaii have resulted in the
establishment of over 3,372 species of
nonnative insects (Howarth 1990;
Howarth et al. 1995; Staples and Cowie
2001), with an estimated continuing
establishment rate of 20 to 30 new
species per year (Beardsley 1962, 1979;
Staples and Cowie 2001).

In addition to the accidental
establishment of nonnative species,
nonnative predators and parasites for
biological control of pests have been
purposefully imported and released in
Hawaii since 1865. Between 1890 and
2004, 387 nonnative species were
introduced, sometimes with the specific
intent of reducing populations of native
Hawaiian insects (Funasaki et al. 1988;
Lai 1988; Staples and Cowie 2001).
Nonnative arthropods pose a serious
threat to Hawaii’s native Drosophila,
both through direct predation or
parasitism as well as competition for
food or space (Howarth and Medeiros
1989; Howarth and Ramsay 1991;
Kaneshiro and Kaneshiro 1995; Staples
and Cowie 2001).

Due to their large colony sizes and
systematic foraging habits, species of
social Hymenoptera (ants and some
wasps) and parasitic wasps pose the
greatest predation threat to the
Hawaiian picture-wing flies (Carson
1982b; Gambino et al. 1987; Kaneshiro
and Kaneshiro 1995). Several alien ant
species have been implicated in the
extinction or local loss of many native
species, including much of the lowland
Hawaiian insect fauna (Howarth and
Medeiros 1989). According to Kaneshiro
and Kaneshiro (1995), “many of
Hawaii’s native species evolved in the
absence of predators and thus do not
have the adaptive traits to compete with
these alien species. Therefore, when

alien insects such as the yellow-jackets
and various species of ants were
introduced, many native insects
including the Hawaiian Drosophila were
decimated.”

Wasps

In 1977, an aggressive race of the
western yellow-jacket wasp (Vespula
pennsylvanica) became established in
the State of Hawaii, and this species is
now abundant between 1,969 and 3,445
ft (600 and 1,050 m) in elevation
(Gambino et al. 1990). On Maui,
Gambino et al. (1990) reported a gap in
nest distribution between 4,429 and
6,890 ft (1,350 and 2,100 m) in
elevation, with an increase in
abundance above 7,546 ft (2,300 m).
They attributed this distributional
pattern to higher relative humidity and
decreased insolation associated with a
cloud layer that forms at middle
elevations on Maui and appears to have
an adverse effect on Vespula
physiology.

Compared with typical North
American populations, yellow-jackets in
Hawaii display a high incidence of
colonies that overwinter and persist into
at least a second year. The result is that
numbers of workers at such colonies are
much greater than at annual colonies
(Gambino et al. 1987). Yellow-jacket
colonies in Hawaii can each produce
over a half-million foragers that
consume tens of millions of arthropods
(Gambino and Loope 1992). In
Haleakala National Park on Maui,
yellow-jackets were found to forage
predominantly on native arthropods
(Gambino et al. 1987, 1990; Gambino
and Loope 1992) and have been
observed carrying and feeding upon
recently captured adult Hawaiian
Drosophila (Kaneshiro and Kaneshiro
1995). Picture-wing flies may be
particularly vulnerable to predation by
wasps due to their lekking behavior,
conspicuous courtship displays that can
last for several minutes, and relatively
large size (K. Kaneshiro, pers. comm.
2006).

The disappearance of several of the 12
picture-wing flies in this rule from
historical observation sites, including
Drosophila differens, D. neoclavisetae,
D. heteroneura, and D. mulli, may be
due to a variety of factors, and there is
no documentation that conclusively ties
this decrease in observations with the
establishment of yellow-jacket wasps
within their habitats, although the
concurrent arrival of wasps and decline
of picture-wing fly observations in some
areas suggest that the wasps may have
played a significant role in the decline
of some of the picture-wing fly
populations (Carson 1982b, 1986; Foote
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and Carson 1995; Kaneshiro and
Kaneshiro 1999; Science Panel 2005).

The number of native parasitic
Hymenoptera (parasitic wasps) in
Hawaii is limited, and only species in
the family Eucoiliidae are known to use
Hawaiian picture-wing flies as hosts
(Kaneshiro and Kaneshiro 1995).
However, species of nonnative braconid
wasps, including Diaschasmimorpha
tryoni, D. longicaudatus, Opius
vandenboschi, and Biosteres arisanus,
were purposefully introduced into
Hawaii to control several species of
nonnative pest tephritid fruit flies
(Funasaki et al. 1988). These parasitic
wasps are also known to attack other
species of flies, including native flies in
the family Tephritidae. While these
parasitic wasps have not been recorded
parasitizing Hawaiian picture-wing
flies, and may not successfully develop
in Drosophilidae, females will sting any
fly larva available in their attempts to
oviposit (lay eggs) and can cause
mortality (T. Duan, University of
Hawaii, pers. comm., 1995).

Ants

Ants are not a natural component of
Hawaii’s arthropod fauna, and native
species evolved in the absence of
predation pressure from ants. Ants can
be particularly destructive predators
because of their high densities,
recruitment behavior, aggressiveness,
and broad range of diet (Reimer 1993).
The threat to picture-wing flies is
amplified by the fact that most ant
species have winged reproductive
adults (Borror et al. 1989) and can
quickly establish new colonies in
additional suitable habitats (Staples and
Cowie 2001). These attributes allow
some ants to destroy isolated prey
populations (Nafus 1993a, 1993b).

At least 44 species of ants are known
to be established on the Hawaiian
Islands (Hawaiian Ecosystems at Risk
Project (HEAR) database, 2005), and at
least 4 particularly aggressive species
have severely affected the native insect
fauna (Zimmerman 1948; HEAR
database, 2005). Numerous other ant
species are recognized as threats to
native invertebrates, and additional
species become established regularly.
While the larvae of most of the
Hawaiian picture-wing flies feed deep
in the substrate of their host plants, they
emerge and pupate in the ground, where
they are exposed to predation by ants.
Newly emerging adults are particularly
susceptible to predation, and adult
picture-wing flies have been observed
with ants attached to their legs
(Kaneshiro and Kaneshiro 1995).

Big-headed ants (Pheidole megacephala)

With few exceptions, native insects,
including many fly species, have been
eliminated in Hawaiian habitats where
the big-headed ant is present (Perkins
1913; Gagne 1979; Gillespie and Reimer
1993). Although it has only been
observed attacking laboratory
populations of fruit flies (Wong et al.
1984), big-headed ants are thought to be
a threat to picture-wing flies on Oahu
and Hawaii occurring in mesic areas
(i.e., D. aglaia, D. hemipeza, D.
heteroneura, D. montgomeryi, D. obatai,
D. ochrobasis, and D. tarphytrichia).

Argentine ants (Iridomyrmex humilis)

The Argentine ant was discovered on
the island of Oahu in 1940, and is now
established on all the main Hawaiin
Islands (Reimer et al. 1990). Unlike the
big-headed ant, the Argentine ant is
primarily confined to higher elevations
(Reimer et al. 1990). This species has
been demonstrated to reduce
populations, or even eliminate native
arthropods, at high elevations in
Haleakala National Park on Maui (Cole
et al. 1992). Also on Maui, Argentine
ants are significant predators on pest
fruit flies (Wong et al. 1984). Argentine
ants do not disperse by flight. Instead
colonies are moved about with soil and
construction material; a colony was
recently discovered on an isolated peak
on the island of Oahu under a radio
tower. While we are not aware of
documented occurrences of predation
by Argentine ants on picture-wing flies,
they are considered to be a threat to
native arthropods generally at higher
elevations (Cole et al. 1992) and thus
potentially to picture-wing flies
(Science Panel 2005).

Long-legged ants (Anoplolepis longipes)

The long-legged ant appeared in
Hawaii in 1952, and now occurs on
Kauai, Oahu, Maui, and Hawaii (Reimer
et al. 1990). Direct observations indicate
that Hawaiian arthropods are
susceptible to predation by this species.
Gillespie and Reimer (1993), and Hardy
(1979) documented the disappearance of
most native insects from Kipahulu
Stream on Maui after the area was
invaded by the long-legged ant.
Although only cursory observations
exist, long-legged ants are thought to be
a threat to picture-wing flies at the
lower elevations of Oahu and Hawaii in
mesic areas (i.e., D. aglaia, D. hemipeza,
D. heteroneura, D. montgomeryi, D.
obatai, D. ochrobasis, and D.
tarphytrichia) (Science Panel 2005).

Fire ants (Solenopsis spp.)

At least two species of fire ants,
Solenopsis geminata and S. papuana,

are also significant threats to native
invertebrates (Gillespie and Reimer
1993) and occur on all the main
Hawaiian Islands (Reimer et al. 1990;
Nishida 1997). Solenopsis geminata is
known to be a significant predator on
pest fruit flies in Hawaii (Wong and
Wong 1988). Solenopsis papuana is the
only abundant, aggressive ant that has
invaded intact mesic forest above 2,000
ft (600 m), and it is expanding its range
in Hawaii (Reimer 1993).

Based on the findings discussed
above, nonnative predatory and
parasitic insects are considered
significant factors contributing to the
reduction in range and abundance of the
Hawaiian picture-wing flies and, in
combination with habitat loss, are a
threat to their continued existence
(Science Panel 2005). Some of these
nonnative species were intentionally
introduced by the State of Hawaii’s
Department of Agriculture or other
agricultural agencies (Funasaki et al.
1988), and importations and
augmentations of lepidopteran
parasitoids continue. Although the State
of Hawaii requires new introductions be
reviewed before release (Hawaii State
Department of Agriculture, in litt.,
1994), post-release biology and host
range cannot be fully predicted from
laboratory studies (Gonzalez and
Gilstrap 1992; Roderick 1992), and the
purposeful release or augmentation of
any fly predator or parasitoid is a
potential threat to the conservation of
picture-wing flies (Kaneshiro and
Kaneshiro 1995; Simberloff 1992).

Disease is not known to be a threat to
any of the 12 picture-wing flies
addressed in this rule.

D. The Inadequacy of Existing
Regulatory Mechanisms

Currently, no Federal, State, or local
laws, treaties, or regulations specifically
apply to any of these 12 species of
picture-wing flies. However, regulations
limiting release of biological controls in
Hawaii and the fact that numerous host
plants are listed as threatened or
endangered provide indirect
mechanisms which afford the picture-
wing flies some protection.

Release of Biological Controls

As discussed in the Disease and
Predation section (above), regulatory
mechanisms designed to prevent the
establishment of nonnative insects are
inadequate given that 3,372 species of
nonnative insects have become
established in Hawaii (Howarth 1990;
Howarth et al. 1995; Staples and Cowie
2001), with an estimated continuing
establishment rate of 20 to 30 new
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species per year (Beardsley 1962, 1979;
Staples and Cowie 2001).

Under Hawaii’s Plant Quarantine Law
(Hawaii Revised Statues Chapter 150A),
the State of Hawaii requires that
introductions of biological controls be
reviewed by the Board of Agriculture
before release. The U.S. Department of
Agriculture’s Animal and Plant Health
Inspection Service (APHIS) regulates the
importation and release of biological
controls through the Plant Protection
Act of 2000 (7 U.S.C. 7701 et seq.).
APHIS requires a risk analysis for each
species proposed for release. In order for
a species to be approved for releases, the
risk analysis must ensure that
introduced biological control agents are
limited in host range and do not pose a
threat to listed species or native plants,
or crops. Nevertheless, some nonnative
wasp species have been introduced by
Federal and State agencies for biological
control of pest flies to the possible
detriment of picture-wing flies. Because
the post-release biology and host range
are difficult to predict from laboratory
studies done prior to all releases
(Gonzalez and Gilstrap 1992; Roderick
1992), the purposeful release or
augmentation of any dipteran predator
or parasitoid is a potential threat to all
picture-wing flies (Kaneshiro and
Kaneshiro 1995; Simberloff 1992).

Endangered Species Act Protections for
Host Plants

Some of the host plants used by the
12 picture-wing flies in this rule are
listed as threatened or endangered
under the Act (e.g., Urera kaalae, the
only known host plant for Drosophila
montgomeryi, is endangered). Under
Hawaii State law, Federal listing
automatically invokes State listing (HRS
§ 195D—4(a)). Furthermore, critical
habitat has also been designated for a
number of these listed plants. As such,
these plants and their habitats are
afforded certain protections under
sections 7 and 9 of the Act and under
section 13—-107-3 of the Hawaii
Administrative Rules.

Under section 7, all Federal agencies
must ensure, in consultation with the
Service, that any action they authorize,
fund, or carry out is not likely to
jeopardize the continued existence of
any listed species or result in the
destruction or adverse modification of
critical habitat. This protection does not
apply to activities conducted on non-
Federal land that do not involve Federal
permitting or funding. Drosophila
aglaia, D. obatai, and D. heteroneura are
the only 3 flies addressed in this rule
that have been recorded on federally-
owned land. D. aglaia and D. obatai’s
host plants are not listed as threatened

or endangered, and D. heteroneura is
currently known from only two
locations, one on Federal land and one
on private land.

Under section 9, endangered plants
cannot be removed, reduced to
possession, or maliciously damaged or
destroyed from areas under Federal
jurisdiction. Endangered plants outside
of Federal jurisdiction cannot be cut,
dug up, damaged, or destroyed in
knowing violation of any State law or
regulation. Because all federally-listed
species automatically become State-
listed species, listed plants on non-
Federal land are protected under section
9 of the Act. They are also protected
under section 13—-107-3 of the Hawaii
Administrative Rules which prohibits
the take (i.e. cut, collect, uproot,
destroy, injure, possess) and sale of
native endangered or threatened plants
on all lands in the State of Hawaii.
However, these regulations are difficult
to enforce because of limited funding
and personnel.

E. Other Natural or Manmade Factors
Affecting Their Continued Existence

The Hawaiian Islands now support
several established species of nonnative
tipulid flies, and the larvae of a few of
these feed within the decomposing bark
of some host plants of the picture-wing
flies, including Charpentiera,
Cheirodendron, Clermontia, and
Pleomele sp. (Science Panel 2005; K.
Magnacca, in litt., 2005; S. Montgomery,
pers. comm., 2005a). All of the picture-
wing flies addressed in this rule, except
for D. mulli and D. musaphilia, face
larval-stage competition from nonnative
tipulid flies. These tipulid larvae feed
within the same portion of the
decomposing host plant area normally
occupied by the picture-wing fly larvae.
The effect of this competition is a
reduction in available host plant
material for picture-wing fly larvae
(Science Panel 2005). In laboratory
studies, Grimaldi and Jaenike (1984)
demonstrated that competition between
Drosophila larvae and other fly larvae
can exhaust food resources, which
affects both the probability of larval
survival and the body size of adults,
resulting in reduced adult fitness,
fecundity, and lifespan.

Hawaiian picture-wing flies evolved
in isolated habitats, resulting in
tremendous speciation (Williamson
1981); as a result, small population size
may be less of a threat component than
small habitat size (Science Panel 2005).
Many of these picture-wing flies are
now reduced to just a few populations
within localized patches of their host
plants, compounding the effects of
numerous other factors causing their

decline. The destruction of native plants
and host plants within their habitat
exacerbates the opening of niches for
additional, introduced nonnative plant
species. Once nonnative species are
established, it is difficult for native
plants, including host plants, to recover
(Kaneshiro and Kaneshiro 1995; Science
Panel 2005).

Conclusion

Island of Oahu—Drosophila aglaia, D.
hemipeza, D. montgomeryi, D. obatai, D.
substenoptera, and D. tarphytrichia

The major threats to Drosophila
aglaia, D. hemipeza, D. montgomeryi, D.
obatai, D. substenoptera, and D.
tarphytrichia include current and future
degradation and modification to the
limited remaining habitat from feral
ungulates, such as pigs; nonnative
plants, particularly Psidium
Cattleianum and Clidemia hirta; and
fire (Cuddihy and Stone 1995;
Kaneshiro and Kaneshiro 1995; Science
Panel 2005). The picture-wing flies on
Oahu continue to experience a
significant amount of habitat loss and
degradation throughout their range.
Furthermore, the host plant species for
D. aglaia, D. hemipeza, D. montgomeryi,
and D. obatai are rare or sparsely
distributed and threatened by ongoing
habitat degradation.

Additionally, D. aglaia, D. hemipeza,
D. montgomeryi, D. obatai, D.
substenoptera, and D. tarphytrichia face
competition at the larval stage from
nonnative tipulid flies, and all stages
face substantial predation pressure from
nonnative insects such as ants and
yellow-jacket wasps (Science Panel
2005; Kaneshiro and Kaneshiro 1995).
Currently, existing regulations offer
inadequate protection to these species.

Because of the significance of the
threats, we conclude that all of the Oahu
picture-wing flies addressed in this rule
are in danger of extinction throughout
their range. Therefore, D. aglaia, D.
hemipeza, D. montgomeryi, D. obatai, D.
substenoptera, and D. tarphytrichia
meet the Act’s definition of endangered
and warrant protection as endangered
under the Act.

Island of Hawaii—Drosophila
heteroneura, D. mulli, and D. ochrobasis

Drosophila heteroneura and D.
ochrobasis were historically widely
distributed across Hawaii, known from
24 sites and 10 sites, respectively.
However, these species have not been
recently observed at many of these sites
and may now be limited to two sites and
one site, respectively (Kaneshiro and
Kaneshiro 1995; K. Kaneshiro, in litt.,
2005a; Science Panel 2005). D. mulli
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was historically known from two sites,
both of which were still occupied as of
the last survey.

The major threats to Drosophila
heteroneura and D. ochrobasis include
current and future degradation and
modification to their limited remaining
habitat from feral ungulates, such as
pigs; non-native plants, particularly
Psidium cattleianum and Pennisetum
setaceum; and fire (Cuddihy and Stone
1995; Kaneshiro and Kaneshiro 1995;
Science Panel 2005). Feral pigs and
goats have dramatically altered the
native vegetation (Kaneshiro and
Kaneshiro 1995; D. Foote, pers. comm.,
2005; Science Panel 2005). These feral
ungulates destroy host plant seedlings
and habitat by the trampling action of
their hooves and through the spread of
seeds of nonnative plants (Cuddihy and
Stone 1995; D. Foote, pers. comm.,
2005). Goats, pigs, and rats directly feed
upon D. heteroneura and D. ochrobasis
host plants. Cattle also feed on D.
ochrobasis host plants. Rats directly
feed upon the seeds produced by D.
mulli host plants (K. Magnacca, in litt.,
2005; S. Montgomery, pers. comm.,
2005b), and feral cattle and goats
contribute to erosion on some steeper
slopes where D. heteroneura and D.
ochrobasis host plants occur.

The Hawaiian Islands now support
several species of nonnative beetles
(family Scolytidae, genus Coccotrypes),
a few of which bore into and feed on the
nuts produced by certain native plant
species including Pritchardia
beccariana, the host plant of Drosophila
mulli. Affected Pritchardia sp.,
including P. beccariana, drop their
palm nuts before the nuts reach
maturity due to the boring action of the
scolytid beetles. Little natural
regeneration of this host plant species
has been observed in the wild since the
arrival of this scolytid beetle (Science
Panel 2005; K. Magnacca, in litt., 2005).
Compared to the host plants of the other
picture-wing flies, P. beccariana is long
lived (up to 100 years), but over time
scolytid beetles may have a significant
impact on the availability of habitat for
D. mulli.

The invasion of several nonnative
plants, particularly Psidium
cattleianum, Rubus ellipticus, Passiflora
mollissima, and Pennisetum setaceum,
contributes to the degradation of
picture-wing host plant habitat on the
island of Hawaii (Kaneshiro and
Kaneshiro 1995; Wagner et al. 1999;
Science Panel 2005). Jacobi and
Warshauer (1992) reported that
nonnative plants, including Passiflora
mollissima, Pennisetum setaceum, and
Psidium cattleianum, were found in 72
percent of 64 vegetation types sampled

in a 5,000 km? (1,930 mi?) study area on
the island of Hawaii. Psidium
cattleianum and Rubus ellipticus form
dense stands that exclude other plant
species (Cuddihy and Stone 1990;
Wagner et al. 1999). Passiflora
mollissima is a vine that causes damage
or death to native trees by overloading
branches, causing breakage, or by
forming a dense canopy cover,
intercepting sunlight and shading out
native plants below (Wagner et al.
1999). Pennisetum setaceum has greatly
increased fire risk in some regions,
especially on the dry slopes of Hualalai,
Kilauea, and Mauna Loa Volcanoes on
the island of Hawaii (Wagner et al.
1999). This species quickly reestablishes
itself after fires, unlike its native
Hawaiian plant counterparts (Wagner et
al. 1999).

Additionally, these species face
competition at the larval stage from
nonnative tipulid flies within the host
plant, and all stages face substantial
predation pressure from nonnative
insects such as long-legged ants and
yellow-jacket wasps (Kaneshiro and
Kaneshiro 1995; Science Panel 2005).
Currently, existing regulations offer
inadequate protection to these species.

Because of the significance of the
threats, we conclude that Drosophila
heteroneura and D. ochrobasis are in
danger of extinction throughout their
range. Therefore, these species meet the
Act’s definition of endangered and
warrant protection as endangered under
the Act.

Drosophila mulli faces similar threats
but its host plant is long-lived, and
management efforts in Volcanoes
National Park (in forest adjacent to a
known D. mulli site) are being
undertaken to reduce the severity of
those threats to its host plant. As a
result of these actions, some
regeneration of the host plant has been
observed (K. Magnacca, pers. comm.,
2006). Within the second site, the Upper
Waikea Reserve area, pig fencing is
expected to reduce the effects of
browsing pigs upon the host plant
population (K. Magnacca, pers. comm.,
2006). Because of ongoing management
efforts benefiting D. mulli, and because
its host plant can live for 100 years, we
conclude that D. mulli is not
immediately at risk of extinction.
However, given the threats to the
species and to the persistence of the
host plant, as described above, we find
that this species is likely to become
endangered in the foreseeable future,
and thus meets the Act’s definition of a
threatened species.

Island of Molokai—Drosophila differens

Drosophila differens is historically
known from only three sites. It is
threatened by pigs, axis deer, rats,
nonnative plants, tipulid competition,
and yellow-jacket predation. The
primary threats to this species’ habitat
are from feral pigs and the nonnative
weed, Psidium cattleianum, in a manner
similar to picture-wing fly habitat on
Oahu and Hawaii (see above). In
addition, axis deer are present on
Molokai, and they continue to degrade
native forest habitat by trampling and
overgrazing vegetation, which removes
ground cover and exposes the soil to
erosion. Although goats were described
as a threat to at least one population of
D. differens at Pu’u Kolekole in the
proposed rule, we have subsequently
learned that they may not be present in
this area (K. Kaneshiro, pers. comm.
2006). Nonnative predatory and
parasitic insects are considered
significant factors contributing to the
reduction in range and abundance of the
Hawaiian picture-wing flies and, in
combination with habitat loss, are
threats to their continued existence
(Science Panel 2005).

These threats, considered in the
context of the small number of
individuals of the species (as inferred
from the lack of positive survey results,
despite extensive, focused efforts to
relocate this species), are magnified and
place D. differens in danger of
extinction. Therefore, D. differens meets
the Act’s definition of endangered and
warrants protection as endangered
under the Act.

Island of Kauai—Drosophila musaphilia

Drosophila musaphilia is historically
known from only four sites, but has only
been observed once since 1972, in 1988
at the Pihea Trail. It is threatened by
pigs, goats, black-tailed deer, nonnative
plants, nonnative ants, yellow-jacket
predation, and wildfire. Degradation
and modification of Drosophila
musaphilia habitat, particularly from
the effects of feral ungulates and the
nonnative weed Psidium cattleianum,
have occurred and are likely to continue
into the future (Kaneshiro and
Kaneshiro 1995; Science Panel 2005). In
addition to pigs and goats (see Oahu and
Hawaii species for a discussion of the
effects of these ungulates on picture-
wing fly habitat), D. musaphilia habitat
is threatened by black-tailed deer,
which feed on a variety of alien and
native plants, including the host plant,
Acacia koa (van Riper and van Riper
1982).

The invasion of several nonnative
plants, particularly Psidium
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cattleianum, Lantana camara, Melinis
minutiflora, Rubus argutus, Clidemia
hirta, and Passiflora mollissima, further
contributes to the degradation of native
forests and the host plants of D.
musaphilia (Kaneshiro and Kaneshiro
1995; Wagner et al. 1999; Science Panel
2005). Psidium cattleianum, Lantana
camara, Melinis minutiflora, and Rubus
argutus form dense stands, thickets, or
mats that shade or outcompete native
plants. Passiflora mollissima is a vine
that causes damage or death to native
trees by overloading branches, causing
breakage, or by forming a dense canopy
cover, intercepting sunlight and shading
out native plants below (Wagner et al.
1999). Lantana camera produces
chemicals that inhibit the growth of
other plant species (Smith 1985; Wagner
et al. 1999).

Fire and the resultant invasion by
alien species remains a significant threat
to the mesic forests that Drosophila
musaphilia inhabits on Kauai (Science
Panel 2005). M. minutiflora is a grass
that burns readily, often grows at the
border of forests, and tends to carry fire
into areas with woody native plants
(Smith 1985; Cuddihy and Stone 1990).
It is able to spread prolifically after a
fire and effectively outcompete less fire-
adapted native plant species, ultimately
creating a stand of nonnative grass
where forest once stood.

D. musaphilia is known to be
inherently rare since the larvae feed
within slime fluxes, which develop on
Acacia koa. Yet, while threats from feral
ungulates and nonnative weeds are
affecting the regeneration of Acacia koa,
the adult trees within this area remain
relatively stable (Science Panel 2005).

These threats, considered in the
context of the small number of
individuals of the species (as inferred
from the lack of positive survey results,
despite substantial survey effort within
potential habitat for the species), are
magnified and place D. musaphilia in
danger of extinction. Nonnative
predatory and parasitic insects are
considered significant factors
contributing to the reduction in range
and abundance of the Hawaiian picture-
wing flies and, in combination with
habitat loss, are a threat to their
continued existence (Science Panel
2005). Therefore, D. musaphilia meets
the Act’s definition of endangered and
warrants protection as endangered
under the Act.

Island of Maui—Drosophila
neoclavisetae

Drosophila neoclavisetae has only
been observed twice in one area of west
Maui. It is threatened by pigs, nonnative
plants, tipulid competition, and yellow-

jacket predation. Drosophila
neoclavisetae is limited to the highlands
of West Maui, where degradation and
modification of its habitat, particularly
from the effects of feral pigs, have
occurred (Kaneshiro and Kaneshiro
1995; Science Panel 2005). Rats are also
a significant factor threatening D.
neoclavisetae habitat and are abundant
in the areas where D. neoclavisetae has
been observed (Science Panel 2005).
Nonnative predatory and parasitic
insects are considered significant factors
contributing to the reduction in range
and abundance of the Hawaiian picture-
wing flies and, in combination with
habitat loss, are a threat to their
continued existence (Science Panel
2005). These threats, considered in the
context of the small number of
individuals of the species (as inferred
from the lack of positive survey results,
despite extensive, focused efforts to
relocate this species), are magnified and
place D. neoclavisetae in danger of
extinction. Therefore, D. neoclavisetae
meets the Act’s definition of endangered
and warrants protection as endangered
under the Act.

Summary

The Service has assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the 12
picture-wing fly species in determining
this final rule. Based on this evaluation,
this final rule notice lists Drosophila
aglaia, D. differens, D. hemipeza, D.
heteroneura, D. montgomeryi, D.
musaphilia, D. neoclavisetae, D. obatai,
D. ochrobasis, D. substenoptera, and D.
tarphytrichia as endangered and lists D.
mulli as threatened. These species are
endangered or threatened by one or
more of the following: Habitat
degradation by pigs, goats, deer, rats,
cattle, nonnative insects, and nonnative
plants, all of which reduce the quality
of habitat; direct host plant loss and
host plant habitat loss from fire; direct
predation by ants and nonnative wasps;
and competition with nonnative insects.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species, and (II) that may require
special management considerations or
protection, and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed in
accordance with the provisions of
section 4 of the Act, upon a

determination by the Secretary that such
areas are essential for the conservation
of the species. “Conservation” means
the use of all methods and procedures
needed to bring the species to the point
at which protection under the Act is no
longer necessary.

Pursuant to a settlement agreement
approved by the United States District
Court for the District of Hawaii on
August 31, 2005 (CBD v. Allen, CV-05—
274-HA), the Service must submit, for
publication to the Federal Register, a
prudency determination for designating
critical habitat for the 12 species of
picture-wing flies, pursuant to the Act’s
sections 4(b)(6)(A) and (C), concurrent
with the final listing on or by April 17,
2006. The settlement further stipulates
that if the final listing determination
results in the listing of one or more of
the 12 species and a critical habitat
designation is found to be prudent, the
Service must submit, for publication in
the Federal Register, a proposed critical
habitat designation for the listed species
for which critical habitat is prudent on
or by September 15, 2006, and a final
critical habitat determination by April
17, 2007. However, the Service will
propose critical habitat for 12 species of
picture-wing flies within 60 days of the
publication of this final rule.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) The species is threatened by
taking or other activity and the
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (2) such designation of
critical habitat would not be beneficial
to the species.

Identification of critical habitat will
not increase the degree of threats to the
species because they are not threatened
by overcollection or malicious
destruction of habitat. Furthermore,
designation may be beneficial through
the protections afforded critical habitat
areas under section 7 of the Act.
Therefore, we believe that designation
of critical habitat is prudent for those
flies being listed in this final rule.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
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prohibitions against certain activities.
Recognition through listing results in
public awareness and encourages
conservation actions by Federal, State,
Tribal, and local agencies; non-
governmental conservation
organizations; and private individuals.
The Act provides for possible land
acquisition and cooperation with States
and requires that recovery actions be
carried out for listed species. Recovery
planning and implementation, the
protection required by Federal agencies,
and the prohibitions against certain
activities involving listed animals are
discussed, in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop
and implement plans for the
conservation of endangered and
threatened species (“recovery plans”).
The recovery process involves halting or
reversing the species’ decline by
addressing the threats to its survival.
The goal of this process is to restore
listed species to a point where they are
secure, self-sustaining, and functioning
components of their ecosystems, thus
allowing delisting.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed, then
preparation of draft and final recovery
plans, and finally revision of the plan as
significant new information becomes
available. The recovery outline, the first
step in recovery planning, guides the
immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. The recovery plan identifies site-
specific management actions that will
achieve recovery of the species,
measurable criteria that determine when
a species may be downlisted or delisted,
and methods for monitoring recovery
progress. Recovery teams, consisting of
species experts, Federal and State
agencies, non-government
organizations, and stakeholders, are
often established to develop recovery
plans. When completed, a copy of the
recovery outline, draft recovery plan, or
final recovery plan will be available
from our Web site (http://
endangered.fws.gov), or if unavailable or
inaccessible, from our office (see FOR
FURTHER INFORMATION CONTACT section).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, non-

governmental organizations, businesses,
and private landowners. Examples of
recovery actions include habitat
restoration (e.g., restoration of
vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands.
To achieve recovery of these species
requires cooperative conservation efforts
on private lands as many occur
primarily or solely on private lands.

The funding for recovery actions can
come from a variety of sources,
including Federal budgets, State
programs, and cost share grants for non-
Federal landowners, the academic
community, and non-governmental
organizations. In addition, pursuant to
section 6 of the Act, we would be able
to grant funds to the State of Hawaii for
management actions that promote the
protection and recovery of the 12
Hawaiian picture-wing flies.
Information on our grant programs that
are available to aid species recovery can
be found at: http://endangered.fws.gov/
grants/index.html. In the event that our
Internet connection is inaccessible,
please check http://www.grants.gov or
check with our grant programs contact
at U.S. Fish and Wildlife Service,
Ecological Services, 911 NE. 11th
Avenue, Portland, OR 97232—4181
(telephone 503/231-6154; facsimile
503/231-6846).

Please let us know if you are
interested in participating in recovery
efforts for the 12 species of Hawaiian
picture-wing flies. Additionally, we
invite you to submit any further
information on the species whenever it
becomes available and any information
you may have for recovery planning
purposes (see FOR FURTHER INFORMATION
CONTACT section).

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened, and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies, including the Service, to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat if any has
been designated. If a Federal action may
adversely affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with us.

Federal agency actions that may
require consultation for the 12 picture-
wing flies include, but are not limited
to, actions within the jurisdiction of the
U.S. Army Corps of Engineers, Federal
Emergency Management Agency,
Federal Highways Administration,
Natural Resources Conservation Service,
National Park Service, Fish and Wildlife
Service, and branches of the Department
of Defense (DOD). Activities will trigger
consultation under section 7 if they may
affect the picture-wing flies addressed
in this rule. Federally supported
activities that could affect the picture-
wing flies or their habitat in the future
include, but are not limited to:
Bombardment and live-fire exercises;
troop movements; agricultural projects;
and construction or improvement of
roads, airports, firebreaks, radio towers,
and housing and other buildings.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered and threatened
wildlife. The prohibitions of section
9(a)(2) of the Act, implemented by 50
CFR 17.21 and 17.31 for endangered and
threatened species, make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, or collect; or attempt
any of these), import or export, ship in
interstate commerce in the course of a
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Further, it is illegal for
any person to attempt to commit, to
solicit another person to commit, or to
cause to be committed, any of these acts.
Certain exceptions apply to our agents
and State conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving threatened and endangered
species under certain circumstances.
Regulations governing permits are
codified at 50 CFR 17.22 and 17.32.
Such permits are available for scientific
purposes, to enhance the propagation or
survival of the species, and/or for
incidental take in connection with
otherwise lawful activities. For
threatened species, permits are also
available for zoological exhibition,
educational purposes, or special
purposes consistent with the purposes
of the Act. Requests for copies of the
regulations regarding listed wildlife and
inquiries about permits and prohibitions
may be addressed to U.S. Fish and
Wildlife Service, Endangered Species
Permits, 911 NE. 11th Avenue, Portland,
OR 97232—-4181.
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It is our policy, published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the range of
the species. We believe, based on the
best available information that most
scientific or recreational activities that
do not damage habitat within native
forest areas that support the 12
Hawaiian picture-wings would not
likely result in violations of section 9.

We believe the following activities
could potentially result in a violation of
section 9, but possible violations are not
limited to these actions alone:

(1) Unauthorized collecting, handling,
possessing, selling, delivering, carrying,
or transporting of the species, including
import or export across State lines and
international boundaries;

(2) Introduction of exotic species that
compete with or prey upon the flies,
such as the introduction of parasitic
flies or predatory wasps to the State of
Hawaii;

(3) Activities that disturb adult or
larval fly feeding areas; and

(4) Unauthorized destruction or
alteration of forested areas that are
required by the flies for foraging or
breeding.

Questions regarding whether specific
activities would constitute a violation of
section 9 should be sent to the Pacific
Islands Fish and Wildlife Office (see FOR
FURTHER INFORMATION CONTACT section).
Requests for copies of the regulations
concerning listed animals and general

Portland, OR 972324181 (telephone
503/231-2063; facsimile 503/231-6243).

For the 12 Hawaiian picture-wing
flies listed under the Act, the State of
Hawaii Endangered Species Act (HRS,
Sect. 195D—4(a)) is automatically
invoked, prohibiting take and
encouraging conservation by State
government agencies. Further, the State
may enter into agreements with Federal
agencies to administer and manage any
area required for the conservation,
management, enhancement, or
protection of endangered species (HRS,
Sect. 195D-5(c)). Funds for these
activities could be made available under
section 6 of the Act (State Cooperative
Agreements). Thus, the Federal
protection afforded to these species by
listing them as endangered and
threatened species will be reinforced
and supplemented by protection under
State law.

National Environmental Policy Act

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act. This rule will not

conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

References Cited

A complete list of all references cited
herein is available upon request from
our Pacific Islands Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT section).

Author

The primary author of this document
is Michael Richardson, Pacific Islands
Fish and Wildlife Office (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, part 17, subchapter B of
chapter [, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by adding the
following, in alphabetical order under
Insects, to the List of Endangered and
Threatened Wildlife to read as follows:

inquiries regarding prohibitions and impose recordkeeping or reporting § ?I<7:|.I"|f1 Endangered and threatened
permits may be addressed to the U.S. requirements on State or local ‘::" ! i' . . .
Fish and Wildlife Service, Endangered  governments, individuals, businesses, or
Species Permits, 911 NE. 11th Avenue,  organizations. An agency may not (h) » * *
Species Vertebrate
population . . .
Historic range where en- Status When listed Cr|t|c{agthab| Sﬁﬁg'sal
Common name Scientific name dangered or
threatened
INSECTS
Fly, Hawaiian picture-  Drosophila aglaia ...... USA. HI) e NA E 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila differens .. U.S.A. (HI) ................ NA E 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila hemipeza U.S.A. (HI) ................ NA E 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila USA. HI) e NA E 756 NA NA
wing. heteroneura.
Fly, Hawaiian picture-  Drosophila US.A (HI) s NA E 756 NA NA
wing. montgomeryi.
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Species Vertebrate
population . . .
Historic range where en- Status When listed Cr|t|cgthab| Slleelglsal
Common name Scientific name dangered or
threatened
Fly, Hawaiian picture-  Drosophila mulli ........ US.A HI) e NA T 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila musaphilia U.S.A. (HI) ................ NA E 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila US.A HI) e NA E 756 NA NA
wing. neoclavisetae.
Fly, Hawaiian picture-  Drosophila obatai ...... US.A HI) .o NA E 756 NA NA
wing.
Fly, Hawaiian picture-  Drosophila US.A HI) .o NA E 756 NA NA
wing. ochrobasis.
Fly, Hawaiian picture-  Drosophila US.A HI) .o NA E 756 NA NA
wing. substenoptera.
Fly, Hawaiian picture-  Drosophila US.A HI) e NA E 756 NA NA
wing. tarphytrichia.

Dated: May 2, 2006.
H. Dale Hall,
Director, Fish and Wildlife Service.
[FR Doc. 06—4299 Filed 5-8—06; 8:45 am|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 050304058-6116-03; 1.D. No.
060204C]

RIN No. 0648-XB29

Endangered and Threatened Species:
Final Listing Determinations for
Elkhorn Coral and Staghorn Coral

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: We, the National Marine
Fisheries Service (NMFS), are
publishing this final rule to implement
our determination to list elkhorn
(Acropora palmata) and staghorn (A.
cervicornis) corals as threatened species
under the Endangered Species Act
(ESA) of 1973, as amended. We have
reviewed the status of the species and
efforts being made to protect the
species, and we have made our
determinations based on the best
scientific and commercial data
available. We also solicit information
that may be relevant to our analysis of
protective regulations and to the
designation of critical habitat for these
two species.

DATES: The effective date of this rule is
June 8, 2006. Responses to the request
for information regarding a subsequent
ESA section 4(d) Rule and critical
habitat designation must be received by
June 2, 2006.

ADDRESSES: NMFS, Southeast Regional
Office, Protected Resources Division,
263 13th Ave. South, St. Petersburg, FL
33701.

FOR FURTHER INFORMATION CONTACT:
Jennifer Moore or Stephania Bolden,
NMFS, Southeast Region, at the address
above or at (727) 824-5312, or Marta
Nammack, NMFS, Office of Protected
Resources, at (301) 713—1401. Reference
materials regarding these
determinations are available upon
request or on the Internet at http://
sero.nmfs.noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

On June 11, 1991, we identified
elkhorn and staghorn corals as
“candidates” for listing under the ESA
(56 FR 26797). Both species were
subsequently removed from the
candidate list on December 18, 1997,
because we were not able to obtain
sufficient information on their
biological status and threats to meet the
scientific documentation required for
inclusion on the 1997 candidate species
list (62 FR 37560).

Using data from a 1998 analysis and
information obtained during a public
comment period, we again added the
two species to the ESA candidate
species list on June 23, 1999 (64 FR
33466). These two species qualified as
ESA candidate species at that time
because there was some evidence they
had undergone substantial declines in
abundance or range from historic levels.
On April 15, 2004, we established a

“species of concern” list to differentiate
those species for which we had
concerns regarding their status from
those species that were truly candidates
for listing under the ESA (69 FR 19976).
When we established this new list, we
transferred both elkhorn and staghorn
corals from the candidate species list to
the species of concern list.

On March 4, 2004, the Center for
Biological Diversity (CBD) petitioned us
to list elkhorn, staghorn, and fused-
staghorn corals as either threatened or
endangered under the ESA and to
designate critical habitat. On June 23,
2004, we made a positive 90—-day
finding (69 FR 34995) that CBD had
presented substantial information
indicating the petitioned actions may be
warranted and announced the initiation
of a formal status review as required by
section 4(b)(3)(A) of the ESA.
Concurrently, we solicited additional
information from the public on these
Acroporid corals regarding historic and
current distribution and abundance,
population status and trends, areas that
may qualify as critical habitat, any
current or planned activities that may
adversely affect them, and known
conservation efforts. Additional
information was also requested during
two public meetings held in December
2004 on: (1) distribution and
abundance; (2) areas that may qualify as
critical habitat; and (3) approaches or
criteria that could be used to assess
listing potential of the Acroporids (e.g.,
viability assessment, extinction risk,
etc.).

In order to conduct a comprehensive
status review, we convened an Atlantic
Acropora Biological Review Team (BRT)
to compile and analyze the best
available scientific and commercial
information on these species. The
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members of the BRT were a diverse
group of experts in their fields and
included coral biologists and ecologists;
specialists in coral disease, coral
monitoring and restoration, climate,
water quality, and coral taxonomy;
regional experts in coral abundance/
distribution throughout the Caribbean
Sea; and state and Federal resource
managers. The comprehensive, peer-
reviewed status review report developed
by the BRT incorporates and
summarizes the best scientific and
commercial data available as of March
2005. The report addresses the status of
the species, the factors identified in
section 4(a)(1) of the ESA, and current
regulatory, conservation, and research
efforts yielding protection to the corals.
The BRT also reviewed and considered
the petition and materials we received
as a result of the Federal Register
announcement of the 90—day finding (69
FR 34995) and the public meetings.

On March 3, 2005, we determined
that elkhorn and staghorn corals were
likely to become endangered within the
foreseeable future throughout their
entire ranges, and, therefore, a proposal
to list the two species as threatened
under the ESA was warranted (70 FR
13151; March 18, 2005). We also found
that fused-staghorn coral was a hybrid
and did not warrant listing. On May 9,
2005, we published a proposed rule (70
FR 24359) to place both elkhorn and
staghorn corals on the list of threatened
species under the ESA and commenced
a 90—day public comment period, which
included public meetings.

Statutory Framework for ESA Listing
Determinations

The ESA defines an endangered
species as one that is in danger of
extinction throughout all or a significant
portion of its range, and a threatened
species as one that is likely to become
endangered in the foreseeable future
throughout all or a significant portion of
its range (sections 3(6) and 3(19) of the
ESA, respectively). Section 4(a)(1) of the
ESA requires us to determine whether
any species is endangered or threatened
because of any one or a combination of
the following factors: the present or
threatened destruction, modification or
curtailment of its habitat or range;
overutilization for commercial,
recreational, scientific, or educational
purposes; disease or predation; the
inadequacy of existing regulatory
mechanisms; or other natural or
manmade factors affecting its continued
existence. We are required to make this
determination based solely on the best
scientific and commercial data available
after conducting a review of the status
of the species, and after taking into

account those efforts being made by
states or foreign nations to protect or
conserve the species.

Finally, section 4(b)(1)(B) of the ESA
requires us to give consideration to
species which: (1) have been designated
as requiring protection from
unrestricted commerce by any foreign
nation or pursuant to an international
agreement; or (2) have been identified as
in danger of extinction, or likely to
become so within the foreseeable future,
by any state agency or by any agency of
a foreign nation.

Summary of Comments Received

Below we address the comments
received pertaining to the proposed
listing for the Acroporid corals. For
additional background and a summary
of Acropora spp. natural history and
threats to the species, the reader is
referred to the March 3, 2005, Atlantic
Acropora Status Review report
(available at http://sero.nmfs.noaa.gov/
pr/protres.htm). In response to our
request for public comments, we
received 1,393 written and verbal
responses to the proposed threatened
listings.

Comment 1: Numerous commenters
stated that the elkhorn and staghorn
corals qualified for an endangered
listing based on the declines in
abundance and the significant threats
faced by the species throughout their
ranges.

Response: During the status review,
we carefully analyzed threats facing the
species and declines in abundance and
considered this analysis when
determining the status of the species. As
depicted and described in the status
review report, abundance of both
species has declined over the past 30
years rangewide; however, recent
surveys indicate an increase in
abundance in some areas (e.g., Buck
Island, U.S.V.1.), no change in some
areas (e.g., Florida Keys), and
fluctuating abundance in some areas
(e.g., Belize). At present, the total
numbers of colonies and presumably
individuals remain very large, though
the absolute number of colonies or
percent coverage is unquantified. For
example, one study of A. palmata in the
Florida Keys in 2001 estimated colony
density to be 0.8 colonies per square
meter; expanding this same density to
the overall available habitat within the
wider Caribbean (on the order of
thousands of square kilometers) would
correspond to individual colony counts
on the order of billions. Further, the
species persist across a very large
geographic range, and there is no
current evidence of range contractions.
Therefore, we believe the species are

showing limited, localized recovery,
and, rangewide, the rate of decline
appears to have stabilized and is
comparatively slow as evidenced by the
persistence at reduced abundances for
the past two decades.

In addition to population trends, we
considered the significance of
individual threats, and the cumulative
and synergistic effects of the threats,
acknowledging that the major threats
(i.e., disease, hurricanes, and elevated
sea surface temperature) to the elkhorn
and staghorn corals are severe,
unpredictable, and likely to increase in
the foreseeable future. However, given
the large number of colonies, the
species’ large geographic ranges that
remain intact, and the fact that asexual
reproduction (fragmentation) provides a
source for new colonies (albeit clones)
that can buffer natural demographic and
environmental variability, it is likely
both species retain significant potential
for persistence, and are not currently at
risk of extinction throughout all or a
significant portion of their ranges.

Comment 2: One commenter asked us
to provide a threshold that the corals
must attain to qualify as endangered.

Response: In the proposed listing rule,
we described the application of the ESA
definitions of endangered and
threatened to the status of and threats to
the Acroporid corals (70 FR 24360). The
threshold for a species to qualify for
endangered status is that it is in danger
of extinction throughout all or a
significant portion of its range. We
determined the two species are not
currently in danger of extinction, as
discussed in the response above.

Comment 3: Several commenters
stated that we did not conduct a proper
“significant portion of the range”
analysis. One commenter stated that our
conclusion that “there is no evidence
indicating that any elkhorn or staghorn
population within the geographic range
of the species is more or less important
than the others” is evidence of arbitrary
and capricious reasoning. The
commenter stated that, in our analysis
of whether any portion of the range was
significant, we should have at least
considered areas where the corals have
shown limited recovery as more
important to the survival and recovery
of the species than other areas.

One commenter discussed a number
of court cases invalidating decisions not
to list species where the U.S. Fish and
Wildlife Service (FWS) or NMFS only
analyzed a species’ rangewide status
and did not separately evaluate whether
a species was endangered or threatened
in a significant portion of its range
(SPOIR). One commenter stated that we
must apply this statutory term such that
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it does not effectively conflate "entire
range’ with ’SPOIR,’ nor base a listing
decision solely on whether a species is
threatened or endangered within a fixed
percentage of its range.

One commenter stated that if a
species is threatened or endangered in
a SPOIR, it must be listed as threatened
or endangered throughout its range.

Response: Because we did not
determine any portion of the species’
ranges to be significant, and their ranges
are intact, there was no basis for further
evaluating the extinction risk of or
threats to the species in any particular
geographic areas, or for determining
whether the coral species were
endangered or threatened throughout a
significant portion of their ranges. We
proceeded instead to evaluate whether
the species were endangered or
threatened throughout their respective
ranges. We did not conflate “entire
range”’ and “SPOIR,” nor did we require
any fixed percentage of the species’
ranges to constitute a significant
portion.

Consistent with prior court holdings,
we performed a separate SPOIR
analysis. We analyzed the relative
biological importance of portions of the
species’ ranges and found that no area
was more or less important (i.e.,
functionally, ecologically) than any
other area. As discussed in further detail
(see Species and Risk of Extinction
section), we evaluated a recent study
that examined genetic exchange and
clonal population structure of A.
palmata, and we found that it does not
indicate source or sink areas,
distinguishable or separable populations
within each region, or any more or less
significant areas or populations (i.e., in
terms of differential biological value to
the species). While there are a few
locations (e.g., Buck Island Reef
National Monument) where limited
recovery appears to be progressing, the
origin of recruits, presumably from a
single sexual reproduction event, is
unknown and their contribution to the
corals’ rangewide recovery remains
undetermined. Therefore, there is
insufficient evidence indicating that any
particular geographic area or population
is more significant to the species than
others.

Comment 4: One commenter
requested we specifically list the coral
populations off Broward County, FL as
endangered.

Response: As stated in the proposed
listing rule, the ESA does not provide
for listing distinct population segments
of invertebrate species, and corals are
invertebrates. Listing determinations for
invertebrate species must be made at the
species or subspecies level. Therefore,

whether the populations of A.
cervicornis on the Broward reefs are in
danger of extinction, the ESA does not
provide for listing a population of this
species.

Comment 5: A few commenters were
critical that the 30—year period, defined
as the foreseeable future for purposes of
our analysis for a threatened status, is
not sufficiently protective, asserting that
current threats could cause large
amounts of coral to be lost in 30 years.

Response: The definition of
foreseeable future applies only to the
threshold for a 'threatened’
determination (i.e., whether a species is
likely to become endangered within the
foreseeable future throughout all of a
significant portion of its range). As
discussed in our responses to Comments
1 and 2, we determined that neither
elkhorn nor staghorn coral is currently
in danger of extinction (the threshold
for making an ’endangered’
determination). In evaluating
“foreseeable future’ for our threatened
determinations for elkhorn and staghorn
coral, our 30—year timeframe was
selected as the most appropriate, given
the species’ biology and threats they
face (see Species and Risk of Extinction
section), as well as the purpose of the
ESA, which is to provide for the
conservation and recovery of the species
and the ecosystems upon which they
depend. The 30—year period identified
for the two coral species is consistent
with the logistic function indicated by
the data portraying population decline
(circa 1975-2005), the preceding 30—
year period of relative stability in
abundance, and the hypothesized cycle
of hurricane frequency and intensity.

We concur with the commenters that,
without an ESA listing, the species’
abundance and distribution are likely to
become further reduced in the next 30
years, with some local extirpations
likely. Those considerations contributed
to our determination to list the species
as threatened. Given that we made a
determination to list the species as
threatened using the 30—year timeframe
for foreseeable future, a shorter
timeframe would have been no more
protective. We believe our 30—year
timeframe is both appropriate and
protective.

Comment 6: Comments were received
challenging our determination that A.
prolifera is a hybrid and, therefore, not
considered a species for listing.
Commenters stated that the hybrid
should be listed because of its ecological
function and separate taxonomic
diagnosis. Commenters stated that the
hybrid may not be as well-studied as
other Acroporids, and interbreeding is
not a requirement to classify a species.

Lastly, one commenter stated we did not
use the best available science, referring
us to recent court cases on taxonomic
uncertainty in ESA listings.

Response: The ESA does not allow us
to consider a taxon for listing based
solely on its ecological function; it must
as an initial matter meet the ESA
definition of species. To determine A.
prolifera’s status as a species, we
followed our regulations at 50 CFR
section 424.11(a), which direct us to
rely on the standard taxonomic
distinctions and the appropriate
biological expertise within the agency
and the scientific community in order to
determine whether a particular taxon or
population is a species for purposes of
the ESA. We used published literature
and unpublished scientific research to
describe A. prolifera’s taxonomy based
on morphology, genetics, and potential
to reproduce. We concluded that A.
prolifera is a hybrid because: (1) it
exhibits a wide range of intermediate
morphologies; (2) all individuals
sampled are first generation hybrids of
A. palmata and A. cervicornis; and (3)
in laboratory attempts, it does not
produce successful offspring via sexual
reproduction. Other Acropora spp.
reproduce by both sexual and asexual
modes, while A. prolifera is not able to
reproduce by both modes. All known
individuals are hybrids, and cannot
interbreed when mature, and, therefore,
A. prolifera does not meet the biological
definition of species. We also followed
the court’s ruling in Center for
Biological Diversity v. Lohn, 296 F.
Supp.2d 1223 (W.D. Wash. 2003), by
basing our decision on the best available
science instead of outdated taxonomic
distinctions. Although A. prolifera has a
separate taxonomic history, the best
available science shows it is a first
generation hybrid and not a species.

Comment 7: A commenter stated the
BRT appeared to rely on a draft policy
on listing hybrids (61 FR 4710; February
7,1996) in considering the status of A.
prolifera.

Response: While the status review
report briefly describes the draft hybrid
policy as ESA background, the report
indicates that the policy is non-binding
because it has never been finalized. The
policy was never discussed or applied
by the BRT in the remainder of the
report. Similarly, we were aware of the
draft policy, but did not rely on the draft
policy when making our determination
that A. prolifera should not be
considered a species for ESA listing.
Our determination was based on the
scientific information summarized in
the response above.

Comment 8: Many comments were
received recommending potential listing
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of A. prolifera under the “similarity of
appearance’’ provision pursuant to
section 4(e) of the ESA.

Response: Because we have not
prohibited take of A. palmata and A.
cervicornis in this final listing rule,
prohibiting take of A. prolifera by listing
it under 4(e) of the ESA is not
appropriate as part of this final rule. We
will consider whether a “similarity of
appearance” regulation for A. prolifera
is appropriate if we issue an ESA
section 4(d) rule to conserve the listed
species.

Comment 9: Numerous comments
provided information on the threats we
identified in the proposed rule. Several
comments and journal articles
addressing climate change and coral
bleaching were received. Additionally,
several commenters stated land-based
sources of pollution (i.e., nutrients,
sedimentation) are contributing to the
decline of these species. We also
received comments on the contribution
of disease, hurricanes, poor boating,
diving and fishing practices, and habitat
loss to the status of elkhorn and
staghorn corals. Many of the comments
made suggestions regarding the relative
importance of the threats and their
contribution to the species’ status.

Response: We evaluated all the
information received on the threats
affecting these species. No new threats
were identified by any commenter. The
suggested relative importance of the
threats to the species’ status was
consistent with the status review report
and the proposed rule. The information
received was also consistent with the
data used to make our threatened
determination.

Comment 10: One commenter
suggested we include a statement
regarding the adequacy of the existing
regulatory mechanisms pursuant to the
Clean Water Act (CWA).

Response: We acknowledge the
importance of the CWA as a tool to
protect marine life. Although the CWA
sets water quality standards for salt
water and delegates authority to set and
enforce water quality standards to the
states, we concur with the BRT’s
conclusion that, despite existing
regulations, degraded water quality
resulting from nutrients and
contaminants is contributing to the
status of the two species.

Comment 11: We received several
comments pertaining to future
regulatory actions under the ESA. These
included suggestions to develop
regulations to manage specific threats
(e.g., emissions, water quality).
Additionally, other commenters
questioned how the proposed listing
would affect their actions (e.g., fishing,

boating, diving). Commenters inquired
about the timing of subsequent
regulatory actions.

Response: Because we are listing
elkhorn and staghorn corals as
threatened, the prohibitions under
section 9 of the ESA are not
automatically applied to these species.
Section 4(d) of the ESA allows us to
develop regulations necessary and
advisable for the conservation of listed
threatened species, including
regulations that extend the section 9
prohibitions to such species. We are
beginning to work with interested
parties to evaluate the necessity and
advisability of a 4(d) rule for elkhorn
and staghorn corals.

Similarly, because section 9
prohibitions are not automatically
applied to these two species, this final
rule will have no direct effects on the
activities of private citizens. However,
Federal agencies that fund, authorize, or
carry out actions that are likely to
adversely affect elkhorn or staghorn
coral will be required to consult with us
pursuant to section 7 of the ESA to
ensure their actions are not likely to
jeopardize the continued existence of
either species.

Section 4(a)(3)(A) of the ESA requires
that critical habitat be designated, to the
maximum extent prudent and
determinable, concurrently with a
determination that a species is
endangered or threatened. When such a
designation is not determinable at the
time of final listing of a species, section
4(b)(6)(C)(ii) of the ESA provides for an
additional year to promulgate a critical
habitat designation. We have concluded
that critical habitat for elkhorn and
staghorn corals is not determinable at
this time. Through the status review and
public comment process, we have begun
to collect information on the biological
and physical features essential to the
conservation of the two species. More
information is still required to identify
those features. Throughout the next
year, we intend to gather and review
current and ongoing studies on the
habitat use and requirements of elkhorn
and staghorn corals; this information is
crucial for the designation of critical
habitat. We will also gather information
on the benefits and impacts of the
designation.

Comment 12: One commenter asked
where take was occurring within the
Caribbean Basin, because collection and
sale of these corals is already
prohibited.

Response: Collection is not the only
activity that constitutes take under the
ESA. The ESA defines take as “to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect,”

which is a broader definition than the
meaning suggested by the commenter.
Although collection is prohibited in the
United States and in many other
Caribbean nations, there are many other
activities currently occurring that may
constitute take (see ‘“‘Consideration of
Causal Factors Relevant to Listing”
section below).

Comment 13: Many commenters
stated it is essential to protect coral
habitat, given the importance of coral
reefs to the economy. Additionally, the
commenters stated many cities and
communities depend on coral reefs and
associated commerce.

Response: While the ESA and our
listing regulations do not allow us to
consider economics during listing, we
are directed to consider the economic
impacts, including relevant beneficial
effects such as those raised by these
commenters, when we designate critical
habitat.

Comment 14: Numerous commenters
supported the proposed listing.

Response: Comments noted. We look
forward to partnering with these
commenters and all stakeholders in the
conservation of the two species.

In addition to the comments relating
to the proposed listing, the following
were also received: (1) peer-reviewed
journal articles regarding climate
change; effectiveness of the ESA; and
coral resistance, resilience, and
bleaching; (2) additional detail
pertaining to existing regulatory
mechanisms evaluated in the status
review; (3) geographic information
identifying land development, runoff,
sewer outfalls, and land-use; (4)
statements regarding the functional role
of corals as keystone and indicator
species; (5) references to oceanographic
processes and circulation patterns; (6)
reiteration of biological information
included in the status review report; (7)
summary of the 2005 NOAA Fisheries
Public Employees for Environmental
Responsibility survey; and (8)
information on the umbrella effect,
ecosystem management, limitations in
funding opportunities, bryozoans, mari-
and aquaculture, coral nurseries,
species’ status, effectiveness of potential
listing, recruitment fitness and success,
application of the ESA, obtaining
permits, and an Illinois State bill. After
careful consideration, we conclude the
additional information received, as
summarized above, was considered
previously or did not pertain to the
listing determination for the Acroporid
corals.

Assessment of Species Status

In the proposed rule to add elkhorn
and staghorn corals to the list of
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threatened species under the ESA, we
outlined our rationale for our
determination, including our finding
that the BRT’s report constituted the
best scientific and commercial data
available. Below we have reiterated
those portions of our evaluation
pertinent to the public comments above
and our final determination. Please refer
to the proposed rule for additional
information.

Species and Risk of Extinction

We first considered whether all three
of the corals identified in the petition
met the definition of “species” pursuant
to section 3 of the ESA. The term
“species” includes “any subspecies of
fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife
which interbreeds when mature.” Based
on this language and the regulations at
50 CFR 424.11(a), “species” is given its
ordinary, accepted biological meaning
for these corals. Species diagnoses for
both elkhorn and staghorn are not
disputed; both species are recognized as
separate taxa in the literature, have
separate and discrete diagnoses and
morphologies, produce offspring via
asexual fragmentation, and produce
viable gametes, larvae, and successful
sexual offspring, which is typical of all
species in the Acropora genus. In
contrast, A. prolifera is a hybrid and
does not meet the definition of species
under the ESA (see Response to
Comment 6).

We then carefully examined whether
the coral species met the definitions of
endangered or threatened species in
section 3 of the ESA: (1) “endangered
species” is defined as “any species
which is in danger of extinction
throughout all or a significant portion of
its range;” and (2) “threatened species”
is defined as “any species which is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.>

Corals are invertebrates, and,
therefore, only species or subspecies can
be listed under the ESA. Distinct
population segments of invertebrates
cannot be listed. Further, we must also
base a listing decision on whether a
species is endangered or threatened
throughout all or a significant portion of
its range.

Acropora spp. are widely distributed
throughout the wider Caribbean and are
found in waters off Florida, and Puerto
Rico, U.S. Virgin Islands, Navassa, and
the wider Caribbean (Belize, Colombia,
Costa Rica, Guatemala, Honduras,
Mexico, Nicaragua, Panama, Venezuela,
and all the islands of the West Indies).
Both elkhorn and staghorn corals were

historically (pre—1980s) the most
abundant and most important species
on Caribbean coral reefs in terms of
accretion of reef structure.

To assess if a geographic area could
constitute a significant portion of the
range of either elkhorn or staghorn
coral, we examined the relative
biological importance of populations
throughout the species’ ranges. We
considered the single genetic study
available at the time of this
determination that might support
identification of portions of the species’
ranges that are distinguishable or
separable (i.e., “distinct or discrete” as
used in the May 9, 2005, proposed rule
(70 FR 24359). The study examined
genetic exchange and clonal population
structure in A. palmata by sampling and
genotyping colonies from 11 locations
throughout its geographic range using
microsatellite markers. Results indicate
populations in the eastern Caribbean
(St. Vincent and the Grenadines,
U.S.V.1., Curacao, and Bonaire) have
experienced little or no genetic
exchange with populations in the
western Caribbean (Bahamas, Florida,
Mexico, Panama, Navassa, and Mona
Island). Puerto Rico is an area of mixing
where populations show genetic
contribution from both regions, though
it is more closely connected with the
western Caribbean. Within these
regions, some locations are entirely self-
recruiting and some receive immigrants
from other locations within the region;
however, the overall, rangewide average
of the relative contribution of sexually
versus asexually derived populations is
approximately equal. No similar
information exists for A. cervicornis.
These data indicate that, on small and
large scales, there are areas of mixing
and areas that do not appear to have
exchange; this indicates that there are
no source or sink areas. In addition,
although there are a few locations (e.g.,
Buck Island Reef National Monument)
where limited recovery appears to be
progressing, the origin of recruits,
presumably from a single sexual
reproduction event, is unknown, and
their contribution to the corals’
rangewide recovery remains
undetermined. Based on this, we cannot
determine that there are any specific
geographic areas or populations within
the wider Caribbean that should be
considered more or less significant (i.e.,
in terms of differential biological value
to the species). Because we did not
determine any portion of the species’
ranges to be significant, and their ranges
are intact, there was no basis for further
evaluating the extinction risk of or
threats to the species in any particular

geographic areas, or for determining
whether the coral species were
endangered or threatened throughout a
significant portion of their ranges. We
proceeded instead to evaluate whether
the species were endangered or
threatened throughout their respective
ranges.

We determined that neither elkhorn
nor staghorn corals are currently in
danger of extinction throughout their
entire ranges and neither meets the
definition of endangered under the ESA.
While the number and percent coverage
of elkhorn and staghorn corals
rangewide has declined precipitously
over the last 30 years, the total number
of colonies and presumably individuals
remains very large (e.g., 0.8 colonies/sq
m; therefore, over the species’ ranges, on
the order of billions of individuals),
though the absolute number of colonies
or percent coverage is unquantified.
Given the high number of colonies, the
species’ large geographic ranges that
remain intact (no evidence of current
range constriction), and the fact that
asexual reproduction (fragmentation)
provides a source for new colonies
(albeit clones) that can buffer natural
demographic and environmental
variability, we believe both species
retain significant potential for
persistence and are not currently at risk
of extinction throughout their ranges.
Additionally, as evidenced by the
geologic record, both elkhorn and
staghorn corals have persisted through
climate cooling and heating fluctuation
periods over millions of years, whereas
other corals have gone extinct.

We believe that, while elkhorn and
staghorn corals are not currently in
danger of extinction, as described above,
they are likely to become so within the
foreseeable future throughout their
entire ranges. In making this
determination, we established that the
appropriate period of time
corresponding to the foreseeable future
is a function of the threats, life-history
characteristics, and the specific habitat
requirements for the species under
consideration. We determined it is also
consistent with the purpose of the ESA
that the timeframe for the foreseeable
future be adequate to provide for the
conservation and recovery of threatened
species and the ecosystems upon which
they depend. The aspects of the species’
life histories that are relevant are slow
growth rate, late maturation, and both
sexual (annual broadcast spawning) and
asexual (fragmentation) modes of
reproduction. Given this conceptual
framework, the fact that some threats are
short term (e.g., hurricanes, major
disease outbreaks) and others long term
(e.g., habitat degradation, changes in sea
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surface temperature), aspects of the
species’ life histories, and the fact that
the current decline as summarized by
the BRT occurred during the last 20 to
30 years, we determined the foreseeable
future for these species to be 30 years.

We then considered the following
information on a 30—year timescale
when evaluating the status of elkhorn
and staghorn corals:

1. Recent drastic declines in
abundance of both species have
occurred throughout their ranges, and
abundances, though still high, are at
historic lows;

2. The species are vulnerable to range
constrictions due to local extirpations
resulting from a single stochastic event
(e.g., hurricanes, new disease outbreak);

3. Sexual recruitment is limited in
some areas and unknown in most;
fertilization success from clones is
virtually zero; and settlement of larvae
is often unsuccessful, given limited
amount of appropriate habitat; and

4. Fertilization success is declining as
a result of greatly reduced densities of
adult colonies (the Allee effect).

Based on these facts, we believe that
abundance and distribution of both
elkhorn and staghorn coral are likely to
become further reduced. Furthermore, a
number of local extirpations is likely to
occur within the next 30 years. The
major threats to the species’ persistence
(i.e., disease, elevated sea surface
temperature, and hurricanes) are severe,
unpredictable, likely to increase in the
foreseeable future, and, at current levels
of knowledge, unmanageable.

Consideration of Causal Factors
Relevant to Listing

Section 4 of the ESA and regulations
promulgated to implement the listing
provisions of the ESA (50 CFR part 424)
set forth the procedures for adding
species to the Federal list. Section 4
requires that listing determinations be
based solely on the best scientific and
commercial data available, without
consideration of possible economic or
other impacts of such determinations.
Section 4(a)(1) of the ESA provides that
the Secretary of Commerce shall
determine whether any species is
endangered or threatened because of
any of five specified factors; our
analysis of these factors and their
relevance to the status of elkhorn and
staghorn corals is briefly discussed
below.

The BRT categorized threats to A.
palmata and A. cervicornis as sources,
stressors, or responses. Sources were
considered as natural or anthropogenic
processes that create stressful
conditions for organisms (e.g., climate
variability and change, coastal

development). A stressor is the specific
condition that causes stress to the
organisms (e.g., elevated sea surface
temperature or sediment runoff). The
response of the organisms to that
stressor is often in the form of altered
physiological processes (e.g., bleaching,
reduced fecundity or growth) or
mortality. The BRT tabulated and then
classified each stressor into one, or
more, of the ESA section 4(a)(1) factors.
We determined that the major stressors
affecting the status of the two species
are disease, elevated sea surface
temperature, and hurricanes. Other
stressors identified as contributing to
the status of the species, given their
extremely reduced population sizes, are
sedimentation, anthropogenic abrasion
and breakage, competition, excessive
nutrients, predation, contaminants, loss
of genetic diversity, African dust,
elevated carbon dioxide levels, and
sponge boring. These stressors were
categorized under several of the causal
factors identified in section 4(a)(1) of
the ESA:

1. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

Seven stressors (natural abrasion and
breakage, anthropogenic abrasion and
breakage, sedimentation, persistent
elevated sea surface temperature,
competition, excessive nutrients and sea
level rise) were identified as affecting
both species through present or
threatened destruction, modification, or
curtailment of their habitats or ranges.
These stressors consist of destruction or
disruption of substrate to grow on, and
modification or alteration of the aquatic
environment in which the corals live.
Although habitat loss has occurred, the
range of these two species has not been
reduced, to date. However, because of
the species’ extremely low abundance,
local extirpations are possible in the
foreseeable future, which would likely
lead to a reduction in range.

Elkhorn and staghorn corals, like most
corals, require hard, consolidated
substrate (i.e., attached, dead coral
skeleton) for their larvae to settle or
fragments to reattach. When the
substrate is physically disturbed and
when the attached corals are broken and
reduced to unstable rubble or sediment,
settlement and re-attachment habitat is
lost. The most common causes of
natural abrasion and breakage are severe
storm events, including hurricanes.
Severe storms can lead to the complete
destruction and mortality of entire reef
zones dominated by these species as
well as destruction of the habitat on
which these species depend (i.e., by
covering settlement, reattachment, and

growing surfaces with unstable rubble
and sediment). Major storms have
physically disrupted reefs throughout
the wider Caribbean and are among the
primary causes of elkhorn and staghorn
coral habitat loss in certain locations.

Human activity in coral reef areas is
another source of abrasion and breakage
likely to result in destruction of A.
palmata and A. cervicornis habitat.
These activities include marine
transportation, boating, anchoring,
fishing, recreational SCUBA diving and
snorkeling, and an increasing variety of
maritime construction and development
activities. The shallow habitat
requirements of these two species make
them especially susceptible to impacts,
such as abrasion and breakage, from
these anthropogenic activities, which
have been documented as causing
effects similar to severe storms, though
usually on a smaller scale.

Acropora spp. also appear to be
particularly sensitive to shading effects
resulting from increased sediments in
the water column. Because these corals
are almost entirely dependent upon
sunlight for nourishment, they are much
more susceptible to increases in water
turbidity and sedimentation than other
coral species. Increased sediments in
the water column can result from,
among other things, land development
and run-off, dredging and disposal
activities, and major storm events.
Sedimentation has also been
documented to impede larval
settlement.

Optimal water temperatures for
elkhorn and staghorn coral range from
25 to 29° C, with the species being able
to tolerate higher temperatures for a
brief period of time (i.e., days to weeks,
depending on the magnitude of the
temperature elevation). Documented
increases in global air and sea surface
temperatures make shallow reef habitats
especially vulnerable. Water with
temperatures above the optimal range
does not provide suitable habitat for
either of the two species.

Because of their fast growth rates
(relative to other corals) and canopy-
forming morphology, A. palmata and A.
cervicornis are known to be competitive
dominants within coral communities, in
terms of their ability to overgrow other
stony and soft corals. However, other
types of reef benthic organisms (e.g.,
algae) have higher growth rates and,
under certain conditions are expected to
outcompete Acropora spp. Under
current oceanographic conditions in
shallow, coastal areas (i.e., elevated
nutrients), algae are typically out-
competing both Acropora spp. for space
on the reef. The consequence of this
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competition is that less habitat is
available for the two species to colonize.

Nutrients are added to coral reefs
from both point sources (readily
identifiable inputs where pollutants are
discharged to receiving surface waters
from a pipe or drain) and non-point
sources (inputs that occur over a wide
area and are associated with particular
land uses). Generally, coral reefs have
been considered nutrient-limited
systems, meaning levels of accessible
nitrogen and phosphorus limit the rates
of plant growth. When nutrients levels
are raised in such a system, plant
growth can be expected to increase; the
widespread increase in algae abundance
on Caribbean coral reefs has been
attributed to nutrient enrichment. As a
result of this increased algal growth, less
habitat is available for elkhorn and
staghorn coral larval settlement or
fragment reattachment. Thus,
destruction, modification, and
curtailment of elkhorn and staghorn
corals’ habitat has been identified as
contributing to these species’ threatened
status.

2. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Only one stressor under this ESA
section 4(a)(1) factor was identified as
having the potential to impact the status
of elkhorn and staghorn corals:
overharvest for curio/aquarium. Given
current regulation and management,
overutilization does not appear to be a
significant threat to either of these two
species or a factor contributing to the
status of either species.

3. Disease or Predation

Diseases were identified as the single
largest cause of both elkhorn and
staghorn coral mortality and decline.
These stressors present the greatest
threat to the two species’ persistence
and recovery, given their widespread,
episodic, and unpredictable occurrence
and high resultant mortality. The threat
from these stressors is exacerbated by
the fact that coral diseases, though
clearly severe, are poorly understood in
terms of etiology and possible links to
anthropogenic sources. Although the
number or identity of specific disease
conditions affecting Atlantic Acropora
spp. and the causal factors involved are
uncertain, several generalizations are
evident. The total number, prevalence,
and geographic range of impact of
described Acroporid-specific diseases
have increased over the past decade,
and this trend is expected to continue.
Additionally, diseases continue to have
major impacts on population abundance
and colony condition of both elkhorn

and staghorn coral. Diseases constitute
an ongoing, major threat about which
specific mechanistic and predictive
understanding is largely lacking,
thereby currently preventing effective
control or management strategies.
Diseases affecting these species may
prevent or delay their recovery in the
wider Caribbean.

Acropora spp. are also subject to
invertebrate (e.g., polychaete, mollusk,
echinoderm) and vertebrate (fish)
predation, but “plagues” of coral
predators such as the Indo-Pacific
crown-of-thorns starfish outbreaks
(Acanthaster planci) have not been
described in the Atlantic. Predation may
directly cause mortality or injuries
leading to invasion of other biota (e.g.,
algae, boring sponges). Thus, predation,
while apparently much less than that of
disease, is also contributing to the
threatened status of these species.

4. Inadequacy of Existing Regulatory
Mechanisms

We evaluated existing regulatory
mechanisms directed at managing
threats to elkhorn and staghorn corals.
Most existing regulatory mechanisms
are not specific to these two coral
species but were promulgated to manage
corals or coral reefs in general. While
the impacts of many stressors were
determined to be slightly reduced as a
result of implementation of existing
regulations, none were totally abated.
For example, the Fishery Management
Plan for Coral and Coral Reefs of the
Gulf of Mexico and South Atlantic
(under the Magnuson-Stevens Fishery
Conservation and Management Act)
protects all corals on the seabed in U.S.
Federal waters from harvest, sale, and
destruction from fishing related
activities. However, in some cases,
elkhorn and staghorn corals are
incidentally destroyed during fishing
practices, and, therefore, the regulation
does not fully abate the threat from
damaging fishing practices.

The major threats to these species’
persistence (i.e., disease, elevated sea
surface temperature, and hurricanes) are
severe, unpredictable, have increased
over the past 3 decades, and, at current
levels of knowledge, the threats are
unmanageable. There is no apparent
indication these trends will change in
the foreseeable future. No regulatory
mechanisms are currently in place, or
expected to be in place in the
foreseeable future, to control or prevent
these major threats. Therefore, the
inadequacy of existing regulatory
mechanisms is contributing to the
threatened status of these species.

5. Other Natural or Manmade Factors
Affecting Its Continued Existence

We identified 11 other stressors with
the potential to impact the status of
elkhorn and staghorn corals: Elevated
sea surface temperature, competition,
elevated nutrients, sedimentation, sea
level rise, abrasion and breakage,
contaminants, loss of genetic diversity,
African dust, elevated carbon dioxide,
and sponge boring. Many of these
stressors are the same as those identified
in the first factor (habitat destruction)
because the same mechanisms can cause
direct impacts to the organisms in
addition to destroying or disrupting
their habitat. Impacts from some of
these stressors are complex, resulting in
synergistic habitat impacts.

Elevation of the sea surface
temperature in tropical and subtropical
oceans stresses Acropora spp.
Documented increases in global air and
sea temperatures make shallow reef
habitats especially vulnerable. When
exposed to elevated sea surface
temperatures, elkhorn and staghorn
corals expel the symbiotic algae on
which they depend for a photosynthetic
contribution to their energy budget,
enhancement of calcification, and color.
This process is called bleaching.
Temperature-induced bleaching affects
growth, maintenance, reproduction, and
survival of these two species. As
summarized in the status review report,
bleaching has been documented as the
source of extensive elkhorn and
staghorn mortality in numerous
locations throughout their ranges. The
extent and impact of bleaching is a
function of the magnitude and duration
of the increase in temperature. Mortality
to Acropora spp. from a bleaching event
can occur in a matter of days to weeks,
though there is the potential for the
coral to re-acquire the symbiotic algae
and not suffer permanent damage. We
conclude that temperature-induced
bleaching is contributing to the status of
elkhorn and staghorn corals.

Along with elevated sea surface
temperature, atmospheric carbon
dioxide levels have increased in the last
century, and there is no apparent
evidence the trend will not continue. As
atmospheric carbon dioxide is dissolved
in surface seawater, seawater becomes
more acidic, shifting the balance of
inorganic carbon away from carbon
dioxide and carbonate toward
bicarbonate. This shift decreases the
ability of corals to calcify because corals
are thought to use carbonate, not
bicarbonate, to build their aragonite
skeletons. Experiments have shown a
reduction of coral calcification in
response to elevated carbon dioxide
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levels; therefore, increased carbon
dioxide levels in seawater may be
contributing to the status of the two
species.

Rapid sea level rise was identified as
a potential threat to these species;
however, under current conditions, we
conclude that this particular stressor is
not affecting either of the two species’
status.

Increased sediments in the water
column can result from, among other
things, land development and run-off;
dredging and disposal activities; and
major storm events. In addition to the
habitat impacts, sedimentation has been
shown to cause direct physiological
stress to elkhorn and staghorn corals.
Direct deposition of sediments on coral
tissue and shading due to sediments in
the water column have caused tissue
death in these species; therefore,
sedimentation is contributing to the
status of the two species.

In addition to the habitat impacts
described above, natural and
anthropogenic sources of abrasion and
breakage (e.g., severe storms, vessel
groundings, fishing debris) cause direct
mortality to elkhorn and staghorn
corals. Their branching morphology
makes them particularly susceptible to
breakage. The creation of fragments
through breakage is a natural means of
asexual reproduction for these species.
However, the fragments must encounter
suitable habitat to be able to reattach
and create a new colony. Under current
conditions, suitable habitat is often not
available, and entire elkhorn and
staghorn reefs have been destroyed after
these events; therefore, abrasion and
breakage are contributing to the status of
these two species.

Many of the stressors identified as
contributing to the status of elkhorn and
staghorn coral are minor in intensity,
but have an impact because of the
extremely reduced population sizes of
these coral species. For example, direct
competition with other species, skeleton
bioerosion by clionid sponges, and
effects from African dust all are minor
stressors, but they are exacerbating the
species’ current status.

The severity of all of the stressors
(natural or manmade) ranges from high
(e.g., elevated sea surface temperature)
to low (e.g., sponge boring). Some
stressors (e.g., contaminants and loss of
genetic diversity) are known to be
adversely affecting these two species,
but the magnitude of their effect on the
status of elkhorn and staghorn corals is
undetermined and understudied.

No one factor alone is responsible for
the threatened status of elkhorn and
staghorn corals; we conclude that four
of the five ESA section 4(a)(1) factors

(all but overutilization) to some degree
are contributing to the threatened status
of the species. Although the interaction
of individual stressors is difficult to
study in a rigorous, controlled
experiment, it is clear Acropora spp.
corals are facing myriad stressors that
act simultaneously on the species. Some
of these stressors, such as contaminants
or novel pathogens, might be new and
outside of the species’ evolutionary
experience. It is also clear that the corals
are experiencing many of these stressors
in new and severe combinations. It is
logical to conclude that the synergistic
effects of these combined stressors will
continue.

Efforts Being Made to Protect Elkhorn
and Staghorn Corals

In making listing determinations,
section 4(b)(1) of the ESA requires us to
take into account the efforts, if any,
being made by states or foreign nations
to protect the species and to give
consideration to species which have
been designated as requiring protection
from unrestricted commerce by foreign
nations or under international
agreements or have been identified as in
danger of extinction or likely to become
so by any state or foreign nation.
Acknowledging their reefs’ extreme
importance to the ecosystem, the State
of Florida and Commonwealth of Puerto
Rico protect all corals to varying
extents; however, neither provide
specific protection to elkhorn or
staghorn corals. Additionally, all corals,
including elkhorn and staghorn corals,
are protected under the U.S.V.L.
Indigenous and Endangered Species Act
of 1990, and both species have been
listed recently in the “red book” of
threatened marine invertebrates of
Colombia by a technical commission
coordinated by the Ministry of the
Environment. Acropora cervicornis was
considered a critically endangered
species in Colombia, and A. palmata
was included as endangered. Although
certain governments offer specific
protection to these two species, the
measures are not sufficient to offset the
impacts currently affecting elkhorn and
staghorn corals.

All corals are listed under Appendix
IT of the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora, which regulates
international trade of species to ensure
survival. Thus, a determination to
include the two Acropora species on the
federal list of endangered and
threatened species would be consistent
with state and international actions
regarding these species.

Final Conclusions Regarding ESA
Listing Status

After reviewing the public comments
received, we find that there is no
substantive information that would
cause us to reconsider the extinction
risk assessments of the BRT or our
assessment of the factors causing the
threatened status of these two corals.
We believe that abundance and
distribution of both elkhorn and
staghorn coral are likely to become
further reduced. Furthermore, a number
of local extirpations is likely to occur
within the next 30 years. The major
threats (e.g., disease, elevated sea
surface temperature, and hurricanes) to
these species’ persistence are severe,
unpredictable, likely to increase in the
foreseeable future, and, at current levels
of knowledge, unmanageable. We
believe that elkhorn and staghorn coral
are not currently in danger of extinction
throughout their ranges. However, they
are likely to become so within the
foreseeable future because of a
combination of four of the five factors
listed in section 4(a)(1) of the ESA, and
this status is not being ameliorated by
efforts to protect the species by state or
foreign governments. Accordingly, the
two species warrant listing as
threatened.

Prohibitions and Protective Regulations

ESA section 9(a) take prohibitions (16
U.S.C. 1538(a)(1)(B)) apply to all species
listed as endangered. In the case of
threatened species, section 4(d) of the
ESA directs the Secretary to issue
regulations he considers necessary and
advisable for the conservation of the
species. The 4(d) protective regulations
may prohibit, with respect to threatened
species, some or all of the acts which
section 9(a) of the ESA prohibits with
respect to endangered species. These
section 9(a) prohibitions and section
4(d) regulations apply to all individuals,
organizations, and agencies subject to
U.S. jurisdiction. Subsequent to this
rulemaking, we will evaluate the
necessity and advisability of proposing
protective regulations pursuant to
section 4(d) of the ESA for these two
coral species.

Identification of Those Activities that
Would Constitute a Violation of Section
9 of the ESA

On July 1, 1994, we and the FWS
published a policy requiring us to
identify, to the maximum extent
practicable at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the ESA (59 FR 34272). The
intent of this policy is to increase public
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awareness of the effect of listings on
proposed and ongoing activities within
the species’ range. However, because
elkhorn and staghorn corals are being
listed as threatened, section 9 ““‘take”
prohibitions are not applicable.

Peer Review Policies

In December 2004, the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
Peer Review establishing minimum peer
review standards, a transparent process
for public disclosure of peer review
planning, and opportunities for public
participation. The OMB Bulletin,
implemented under the Information
Quality Act (Public Law 106-554), is
intended to enhance the quality and
credibility of the Federal government’s
scientific information, and applies to
influential or highly influential
scientific information disseminated on
or after June 16, 2005.

Pursuant to our 1994 policy on peer
review (59 FR 34270; July 1, 1994), we
have solicited the expert opinions of at
least three appropriate and independent
specialists regarding pertinent scientific
or commercial data and assumptions
relating to the taxonomy, genetics, and
supportive biological and ecological
information for species under
consideration for listing. We conclude
that these expert reviews satisfy the
requirements for “adequate [prior] peer
review”’ contained in the Bulletin (sec.
11.2.).

Critical Habitat

“Critical habitat” is defined in section
3 of the ESA (16 U.S.C. 1532(3)) as: “(i)
the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the [ESA], on which
are found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed ... upon a determination by
the Secretary that such areas are
essential for the conservation of the
species.” “Conservation” is defined as
the use of all methods and procedures
necessary to bring the species to the
point at which the measures of the ESA
are no longer necessary.

Section 4(a)(3)(A) of the ESA requires
that, to the maximum extent prudent
and determinable, critical habitat be
designated concurrently with the listing
of a species. Section 4(b)(6)(C)(ii) of the
ESA provides for additional time to
promulgate a critical habitat designation
if such designation is not determinable

at the time of final listing of a species.
Designations of critical habitat must be
based on the best scientific data
available and must take into
consideration the economic, national
security, and other relevant impacts of
specifying any particular area as critical
habitat.

The designation of critical habitat is
not determinable at this time due to the
extremely complex biological and
physical requirements of these two
Acroporid species. Although we have
gathered information through the status
review and public comment processes,
we currently do not have enough
information to determine which of these
features are essential to the conservation
of elkhorn and staghorn corals and may
require special management
considerations or protection. We will
continue to gather and review other
ongoing studies on the habitat use and
requirements of elkhorn and staghorn
corals to attempt to identify these
features. Additionally, we need more
time to gather the information needed to
perform the required analyses of the
impacts of the designation. Once areas
containing these features are identified
and mapped, and economic, national
security, and other relevant impacts are
considered, we will publish, in a
separate rule, to the maximum extent
prudent, a proposed designation of
critical habitat for elkhorn and staghorn
corals.

Information Solicited

To ensure subsequent rulemaking
resulting from this Final Rule will be as
accurate and effective as possible, we
are soliciting information from the
public, other governmental agencies, the
scientific community, industry, and any
other interested parties. Specifically, we
are interested in information that will
inform the ESA section 4(d) rule making
and the designation of critical habitat
for elkhorn and staghorn corals,
including: (1) current or planned
activities within the range of these two
species and their possible impact on
these species; (2) necessary prohibitions
on take to promote the conservation of
these two species; (3) evaluations
describing the quality and extent of
their habitats (occupied currently or
occupied in the past, but no longer
occupied); (4) information on areas that
may qualify as critical habitat including
those physical and biological features
essential for the conservation of these
two species; (5) activities that could be
affected by an ESA section 4(d) rule
and/or critical habitat designation; and
(6) the economic costs and benefits
likely to result from protective

regulations and designation of critical
habitat (see DATES and ADDRESSES).

Classification

National Environmental Policy Act

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the
information considered when assessing
species for listing. Based on this
limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F. 2d
825 (6th Cir.1981), we have concluded
that ESA listing actions are not subject
to the environmental impact assessment
requirements of the National
Environmental Policy Act.

Executive Order (E.O.) 12866,
Regulatory Flexibility Act, and
Paperwork Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act are not applicable to the
listing process. In addition, this rule is
exempt from review under E.O. 12866.
This final determination does not
contain a collection of information
requirement for the purposes of the
Paperwork Reduction Act.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act, we make the
following findings: (a) This final rule
will not produce a Federal mandate. In
general, a Federal mandate is a
provision in legislation, statute, or
regulation that would impose an
enforceable duty upon state, local, tribal
governments, or the private sector and
includes both “Federal
intergovernmental mandates’ and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)-(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes “a duty arising from
participation in a voluntary Federal
program,” unless the regulation ‘relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
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funding” and the state, local, or tribal
governments ‘‘lack authority” to adjust
accordingly. (At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement.) “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.” The listing
of a species does not impose a legally
binding duty on non-Federal
government entities or private parties.
Under the ESA, the only regulatory
effect of this final rule is that Federal
agencies must ensure that their actions
do not jeopardize the continued
existence of any endangered or
threatened species under section 7.
While non-Federal entities who receive
Federal funding, assistance, permits or
otherwise require approval or
authorization from a Federal agency for
an action may be indirectly impacted by
the listing of the species, the legally
binding duty to avoid jeopardizing the
continued existence of the species rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid

program, the Unfunded Mandates
Reform Act would not apply; nor would
listing the species shift the costs of the
large entitlement programs listed above
to state governments.

(b) Due to current public knowledge
of coral protection in general and the
prohibition on collection of these
species, we do not anticipate that this
final rule will significantly or uniquely
affect small governments. As such, a
Small Government Agency Plan is not
required.

E.O. 13132 - Federalism

E.O. 13132 requires agencies to take
into account any federalism impacts of
regulations under development. It
includes specific consultation directives
for situations where a regulation will
preempt state law, or impose substantial
direct compliance costs on state and
local governments (unless required by
statute). Neither of those circumstances
is applicable to this final listing
determination. In keeping with the
intent of the Administration and
Congress to provide continuing and
meaningful dialogue on issues of mutual
state and Federal interest, the proposed
rule was provided to the relevant
agencies in each state in which the
subject species occurs, and these
agencies were invited to comment.
Their comments were addressed with
other comments in the Summary of
Comments Received section.

References

Acropora Biological Review Team.
2005. Atlantic Acropora Status Review
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List of Subjects in 50 CFR Parts 223

Endangered and threatened species,
Exports, Imports, Transportation.

Dated: May 4, 2006.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For reasons set out in the preamble, 50
CFR part 223 is amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

m 1. The authority citation for part 223
is revised as follows:

Authority: 16 U.S.C. 1531 1543; subpart B,
§223.201-202 also issued under 16 U.S.C.
1361 et seq.; 16 U.S.C. 5503(d) for
§223.206(d)(9).

m 2. Revise § 223.102 to read as follows:

§223.102 Enumeration of threatened
marine and anadromous species.

The species determined by the
Secretary of Commerce to be threatened
pursuant to section 4(a) of the Act, as
well as species listed under the
Endangered Species Conservation Act of
1969 by the Secretary of the Interior and
currently under the jurisdiction of the
Secretary of Commerce, are listed in the
table below. The table lists the common
and scientific names of threatened
species, the locations where they are
listed, and the Federal Register citations
for the listings and critical habitat
designations.

BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 71, No. 89

Tuesday, May 9, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24698; Directorate
Identifier 2006—NM-026—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-700 and 737-800 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-700 and 737-
800 series airplanes. This proposed AD
would require performing a one-time
high frequency eddy current inspection
for cracking of the backup intercostals
located above the cutout for the forward
airstair door; doing related investigative
and corrective actions if any crack is
found; and doing other specified
corrective actions if no crack is found.
This proposed AD results from a report
of fatigue cracks discovered during a
full-scale fatigue test conducted by the
manufacturer. We are proposing this AD
to detect and correct such cracking,
which could result in more extensive
fatigue cracking and lead to possible
loss of cabin pressure.

DATES: We must receive comments on
this proposed AD by June 23, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Howard Hall, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6430; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006—-24698; Directorate
Identifier 2006-NM-026—AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management

Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

This proposed AD results from a
report of fatigue cracks discovered
parallel to a line of fasteners on the two
backup intercostals of the upper sill web
during a full-scale fatigue test
conducted by Boeing. We also received
a report that similar cracks and upper
sill web cracks were discovered on a
Model 737-300 series airplane. This
condition, if not corrected, could result
in more extensive fatigue cracking of the
backup intercostals and upper sill web
and lead to possible loss of cabin
pressure.

Other Relevant Rulemaking

As previously mentioned, similar
cracking was discovered on a Model
737-300 series airplane, and it has been
determined that the unsafe condition
also applies to certain Model 737-100,
—200, —300, —400, and —500 series
airplanes. The corrective action for
those airplane models is similar to that
proposed for Model 737-700 and 737—
800 series airplanes; however, the
corrective action will be different due to
the higher number of flight cycles that
have accumulated on these earlier
airplane models. Because the corrective
action will be different, Boeing intends
to issue a separate service bulletin for
Model 737-100, —200, —300, —400, and
—500 series airplanes. We may consider
further rulemaking when that service
bulletin is issued and approved, rather
than attempt to include all affected
airplane models in this proposed AD.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 737-53—
1236, Revision 1, dated November 10,
2005. The service bulletin describes
procedures for performing a one-time
high frequency eddy current (HFEC)
inspection for cracking of the backup
intercostals of the airstair doorway
upper sill; doing related investigative
and corrective actions if any crack is
found; and doing other specified
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corrective actions if no crack is found.
Related investigative and corrective
actions include performing an HFEC
inspection for cracking at certain door
stop fastener holes in the upper sill web
and contacting Boeing for instructions
on how to repair any crack discovered.
Other specified corrective actions
include installing replacement filler
blocks and fasteners. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Difference Between Proposed AD and
Service Bulletin.”

Difference Between Proposed AD and
Service Bulletin

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

e Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Costs of Compliance

There are about 146 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about 54
airplanes of U.S. registry. The proposed
HFEC inspection would take about 2
work hours per airplane, at an average
labor rate of $80 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$8,640, or $160 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,

part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2006-24698;
Directorate Identifier 2006—-NM—-026—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by June 23, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
700 and 737-800 series airplanes, certificated
in any category; as identified in Boeing
Special Attention Service Bulletin 737-53—
1236, Revision 1, dated November 10, 2005.

Unsafe Condition

(d) This AD results from a report of fatigue
cracks discovered during a full-scale fatigue
test conducted by the manufacturer. We are
issuing this AD to detect and correct such
cracking, which could result in more
extensive fatigue cracking and lead to
possible loss of cabin pressure.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection of Backup Intercostals

(f) Before the accumulation of 24,000 total
flight cycles, or within 4,500 flight cycles
after the effective date of this AD, whichever
comes later: Perform a high frequency eddy
current (HFEC) inspection for cracking of the
backup intercostals located above the cutout
for the forward airstair door, and, before
further flight, do related investigative actions
and applicable corrective actions if any crack
is found, and other specified corrective
actions if no crack is found. Related
investigative actions, applicable corrective
actions and other specified corrective actions
must be done in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-53—
1236, Revision 1, dated November 10, 2005;
except where the service bulletin specifies to
contact Boeing for repair instructions, repair
all cracks using a method approved in
accordance with the procedures specified in
paragraph (h) of this AD.

Actions Accomplished Using Original Issue
of Service Bulletin

(g) Actions accomplished before the
effective date of this AD in accordance with
Boeing Service Bulletin 737-53-1236, dated
July 11, 2002, are considered acceptable for
compliance with the corresponding
requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair



Federal Register/Vol. 71, No. 89/Tuesday, May 9, 2006/ Proposed Rules

26875

required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on April 28,
2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7011 Filed 5—8-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—24697; Directorate
Identifier 2006—-NM-045—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200, —200PF, and —200CB
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 757-200, —200PF,
and —200CB series airplanes. This
proposed AD would require doing
initial and repetitive detailed or high
frequency eddy current inspections for
cracks around the rivets at the upper
fastener row of the skin lap splice of the
fuselage, and repairing any crack found.
This proposed AD results from a report
indicating that certain modified rivets
were incorrectly installed in some areas
of the skin lap splices during
production because they were drilled
with a countersink that was too deep.
We are proposing this AD to detect and
correct premature fatigue cracking at
certain skin lap splice locations of the
fuselage, and consequent rapid
decompression of the airplane.

DATES: We must receive comments on
this proposed AD by June 23, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Dennis Stremick, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6450; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-24697; Directorate
Identifier 2006-NM-045—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the

comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received a report indicating
that certain modified rivets were
incorrectly installed in some areas of the
skin lap splices of the fuselage during
production because they were drilled
with a countersink that was too deep.
The deep countersink makes a knife
edge condition in the skin panel. The
knife edge condition can lead to cracks
in the skin lap splices of the fuselage.
This premature fatigue cracking could
result in rapid decompression of the
airplane.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 757-53—
0090, dated June 2, 2005. The service
bulletin describes the following
procedures, depending on the airplane
configuration:

¢ Doing initial and repetitive detailed
or high frequency eddy current (HFEC)
inspections for cracks of the skin lap
splice of the fuselage;

¢ Contacting Boeing for repair of
cracking; and

¢ Sending inspection results to
Boeing.

The service bulletin recommends
compliance times at the following
intervals:

SERVICE BULLETIN RECOMMENDED COMPLIANCE TIMES

Action

Recommended compliance times

Initial detailed or HFEC inspection

Repetitive detailed inspections ............c.cccceenee.

Before the accumulation of 37,500 total flight cycles or 3,000 flight cycles after issuance of the

service bulletin, whichever is later.

Intervals not to exceed 1,200 flight cycles.
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SERVICE BULLETIN RECOMMENDED COMPLIANCE TIMES—Continued

Action

Recommended compliance times

Repetitive HFEC inspections ..........ccccccoveeeiieenen.

Intervals not to exceed 12,000 flight cycles.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and Service Bulletin.”

Differences Between the Proposed AD
and Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions in
one of the following ways:

¢ Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Delegation Option Authorization
Organization whom we have authorized
to make those findings.

The Accomplishment Instructions of
the service bulletin specify reporting
inspection findings to the manufacturer.
This proposed AD would not require
that action. We do not need this
information from operators.

These differences have been
coordinated with the manufacturer.

Costs of Compliance

There are about 294 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
160 airplanes of U.S. registry. The
following tables provide the estimated
costs for U.S. operators to comply with
either the detailed or HFEC inspections
in this proposed AD.

ESTIMATED COSTS FOR DETAILED INSPECTION, PER INSPECTION CYCLE

Average Cost
. ost per
Airplane group Work hours hourrlgltéabor airplane
7 $80 $560
6 80 480
12 80 960
10 80 800
ESTIMATED COSTS FOR HFEC INSPECTION, PER INSPECTION CYCLE
Average
Airplane group Work hours | hourly labor 2$s}a%%r
rate P
12 $80 $960
11 80 880
20 80 1,600
15 80 1,200

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2006-24697;
Directorate Identifier 2006-NM-045-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by June 23, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 757—
200, —200PF, and —200CB series airplanes,
certificated in any category; as identified in

Boeing Special Attention Service Bulletin
757-53-0090, dated June 2, 2005.

Unsafe Condition

(d) This AD results from a report indicating
that certain modified rivets were incorrectly
installed in some areas of the skin lap splices
during production because they were drilled
with a countersink that was too deep. We are
issuing this AD to detect and correct
premature fatigue cracking at certain skin lap
splice locations of the fuselage and
consequent rapid decompression of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Initial and Repetitive Inspections

(f) Do initial and repetitive detailed or high
frequency eddy current inspections for
cracking around the rivets at the upper
fastener row of the skin lap splice of the
fuselage by doing all the actions in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 757-53—-0090, dated June 2,
2005, except as provided by paragraphs (g)
and (h) of this AD. Do the inspections at the
applicable times specified in Paragraph 1.E.,
“Compliance,” of the service bulletin; except
where the service bulletin specifies a
compliance time after the original release
date of the service bulletin, this AD requires
compliance after the effective date of this AD.

Repair

(g) If any crack is found during any
inspection required by this AD: Before

further flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (i) of this AD.
No Reporting Required

(h) Although Boeing Special Attention
Service Bulletin 757-53-0090, dated June 2,
2005, recommends that inspection results be

reported to the manufacturer, this AD does
not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane.

Issued in Renton, Washington, on April 28,
2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7007 Filed 5—8—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2006-24694; Directorate
Identifier 2006—-NM-018-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
(Beech) Model 400 and 400A Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Raytheon (Beech) Model 400 and
400A series airplanes. This proposed
AD would require, among other actions,
reviewing the airplane logbook to
determine whether certain generator
control unit (GCU) installation kits are
installed, and replacing any incorrect
GCU. This proposed AD results from

reports of over-voltage conditions of the
direct current (DC) starter generator. We
are proposing this AD to prevent such
over-voltage conditions due to the
incompatibility between certain GCUs,
which could result in the loss of normal
electrical power, damage to some
electrical components, or blown fuses
during flight, and consequent
unrecoverable loss of some or all
essential equipment.

DATES: We must receive comments on
this proposed AD by June 23, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita,
Kansas 67201-0085, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Electrical Systems and Avionics, ACE—
119W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4139; fax (316) 946—-4107.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-24694; Directorate
Identifier 2006-NM—-018-AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
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information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received reports of over-
voltage conditions of the direct current
(DC) starter generator. In one case, over-
voltage conditions resulted in complete
loss of the DC electrical power during
flight and loss of the primary flight
display. The cause is the
incompatibility between a Goodrich
(formerly Lucas Aerospace) DC starter
generator and a Shinko generator
control unit (GCU). This condition, if
not corrected, could result in loss of
normal electrical power, damage to
some electrical components, or blown
fuses during flight, which could result
in the unrecoverable loss of some or all
essential equipment.

Relevant Service Information

We have reviewed Raytheon Service
Bulletin SB 24-3713, dated November
2005. The service bulletin describes
procedures for reviewing the airplane
logbook to determine whether a certain
GCU installation kit (Lucas Aerospace/
Goodrich) is installed and replacing any
incorrect Shinko GCU with a new Lucas
Aerospace/Goodrich GCU. For certain
findings, the service bulletin also
describes the following procedures, as
applicable:

¢ Inspecting to determine the part
number (P/N) of both GCUs;

¢ Inspecting to determine the P/N of
both current sense transformers on the

lower inboard quadrant of the left-hand
and right-hand engine inlets;

e Replacing any incorrect GCU with a
certain new GCU; and

¢ Replacing any incorrect current
sense transformer with a certain new
transformer.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously except as discussed under
“Difference Between the Proposed AD
and the Service Bulletin.”

Difference Between the Proposed AD
and the Service Bulletin

Operators should note that the
applicability of this proposed AD differs
from the Effectivity of Raytheon Service
Bulletin SB 24-3713. In addition to
airplanes on which Kit No. 128-3004-
1 P has been incorporated, this
proposed AD also affects airplanes on
which Kit No. 128-3004-3 P has been
incorporated. We have determined that
those airplanes also are subject to the
identified unsafe condition.

We have coordinated this difference
with the airplane manufacturer.

Costs of Compliance

There are about 43 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about 40
airplanes of U.S. registry. The proposed
inspection would take about 1 work
hour per airplane, at an average labor
rate of $80 per work hour. Based on
these figures, the estimated cost of the
proposed AD for U.S. operators is
$3,200, or $80 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):
Raytheon Aircraft Company (Formerly

Beech): Docket No. FAA—2006—24694;
Directorate Identifier 2006-NM-018-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by June 23, 2006.
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Affected ADs
(b) None.

Applicability

(c) This AD applies to the airplanes
identified in Table 1 of this AD, certificated
in any category.

TABLE 1.—APPLICABILITY

Raytheon (Beech) model— | Serials—

On which—

(1) 400 series airplanes
sive.
(2) 400A series airplanes .....
sive.

RJ—1 through RJ-65 inclu-

RK-1 through RK-23 inclu-

Kit part number (P/N) 128-3004—-1 P or 128-3004-3 P has been incorporated
(Lucas Aerospace/Goodrich Direct Current (DC) Starter Generator).

Kit P/N 128-3004—1 P or 128-3004-3 P has been incorporated (Lucas Aerospace/
Goodrich DC Starter Generator).

Unsafe Condition

(d) This AD results from reports of over-
voltage conditions of the DC starter generator.
We are issuing this AD to prevent over-
voltage conditions of the DC starter generator
due to the incompatibility between certain
GCUs, which could result in the loss of
normal electrical power, damage to some
electrical components, or blown fuses during
flight, and consequent unrecoverable loss of
some or all essential equipment.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment

Instructions of Raytheon Service Bulletin SB
24-3713, dated November 2005.

Review of Logbook

(g) Within 200 flight hours or 6 months
after the effective date of this AD, whichever
occurs first, review the airplane logbook to
determine whether GCU installation kit, P/N
128-3001—1 P or 128-3001-3 P, is installed,
in accordance with the service bulletin.

Installation Kit Not Found Installed:
Replacement of Shinko GCU

(h) If no GCU installation kit, P/N 128—
3001-1 P or 128-3001-3 P, is found installed
or if the kit P/N cannot be conclusively
determined during the review required by
paragraph (g) of this AD, within 200 flight
hours or 6 months after the effective date of
this AD, whichever occurs first, replace the
Shinko GCUs with new Lucas Aerospace/

Goodrich GCUs (installation kit P/N 128—
3001-1 P or 128-3001-3 P), in accordance
with the service bulletin.

Installation Kit Found Installed: Inspections
of GCUs and Current Sense Transformers
and Replacement of Transformers as
Applicable

(i) If any GCU installation kit, P/N 128—
3001-1 P or 128-3001-3 P is found installed
during the review required by paragraph (g)
of this AD: Within 200 flight hours or 6
months after the effective date of this AD,
whichever occurs first, inspect to determine
the P/N of both GCUs, in accordance with the
service bulletin; and at the times specified in
Table 2, do the applicable action(s) in that
table.

TABLE 2.—INSPECTION AND REPLACEMENT OF CURRENT SENSE TRANSFORMERS

If—

Then, within 200 flight hours or 6
months after the effective date of
this AD, whichever occurs first

f—

Then—

(1) Both GCUs have
45AS88801-19 or —25.

P/N

(2) Either GCU does not have P/N
45AS88801-19 or —25.

Inspect to determine the P/N of
both current sense transformers
on the lower inboard quadrant
of the left-hand and right-hand
engine inlets, in accordance
with the service bulletin.

Replace the GCU with a new
GCU, P/N 45AS88801-19 or
—25, and inspect to determine
the P/N of both current sense
transformers on the lower in-
board quadrant of the left-hand
and right-hand engine inlets; in
accordance with the service
bulletin.

Both current sense transformers
have P/N 45AS88801-21.

Either current sense transformer
is not identified with P/N
45AS88801-21.

Both current sense transformers
have P/N 45AS88801-21.

Either current sense transformer
is not identified with P/N
45AS88801-21.

No further action is required by
this AD.

Within 200 flight hours or 6
months after the effective date
of this AD, whichever occurs
first, replace the current sense
transformer with a new trans-
former,

P/N 45AS88801-21, in accord-
ance with the service bulletin.
No further action is required by

this AD.

Within 200 flight hours or 6
months after the effective date
of this AD, whichever occurs
first, replace the current sense
transformer with a new trans-
former,

P/N 45AS88801-21, in accord-
ance with the service bulletin.

Alternative Methods of Compliance

(AMOCs)

(j)(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the

which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District

Office.

authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures

found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to

2006.

Issued in Renton, Washington, on April 28,

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7014 Filed 5-8-06; 8:45 am]
BILLING CODE 4910-13-P



26880

Federal Register/Vol. 71, No. 89/Tuesday, May 9, 2006/ Proposed Rules

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24696; Directorate
Identifier 2006—NM—-038-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145, —-145ER,
-145MR, -145LR, —145XR, -145MP, and
—145EP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain EMBRAER Model EMB-145,
—145ER, —145MR, —145LR, —145XR,
—145MP, and —145EP airplanes. This
proposed AD would require replacing
the electrical bonding clamps inside the
fuel tanks and adjacent areas. This
proposed AD results from a report of a
failure of fitting clamp of an electrical
bonding cable for the fuel tubing. We
are proposing this AD to prevent loss of
bonding protection in the interior of the
fuel tanks or adjacent areas, and a
consequent potential source of ignition
in a fuel tank and possible fire or
explosion.

DATES: We must receive comments on
this proposed AD by June 8, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-24696; Directorate
Identifier 2006-NM-038—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified us that an
unsafe condition may exist on all
EMBRAER Model EMB-145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes. The DAC advises that
it received a report of one failure of

fitting clamp of an electrical bonding
cable for the fuel tubing. Investigation
into the failure identified a batch of
electrical bonding cable fitting clamps
that was manufactured with incorrect
material; the incorrect aluminum alloy
Type 1100, which is more ductile than
the correct Type 2602 aluminum alloy,
deforms during the installation process.
The batch of clamps made from
incorrect material was installed on
numerous airplanes. This condition, if
not corrected, could result in loss of
bonding protection in the interior of the
fuel tanks or adjacent areas, and a
consequent potential source of ignition
in a fuel tank and possible fire or
explosion.

Relevant Service Information

EMBRAER has issued Service Bulletin
145—-28-0028, dated November 7, 2005.
The service bulletin describes
procedures for replacing the electrical
bonding clamps, having part numbers
AN735D6 and AN735D4, inside the
ventral, wing stub, and wing fuel tanks,
and adjacent areas. The replacement
includes measuring the electrical
resistance between the tubes joined by
the electrical bonding jumper. If the
resistance is greater than 200 milliohms,
the service bulletin describes repeating
the clamp replacement and measuring
the resistance until the resistance value
is 200 milliohms or less. When the
resistance is 200 milliohms or less, the
service bulletin describes procedures for
making the bonding protection inside
the ventral, wing stub, and wing fuel
tanks. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition. The DAC mandated
the service information and issued
Brazilian airworthiness directive 2006—
02-03, effective February 24, 2006, to
ensure the continued airworthiness of
these airplanes in Brazil.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. We have examined the
DAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.
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Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘“Difference
Between the Proposed AD and Brazilian
Airworthiness Directive.”

Difference Between the Proposed AD
and Brazilian Airworthiness Directive

identifies them by serial number. This
proposed AD would be applicable only
to the airplanes listed in the service
bulletin. This difference has been
coordinated with the DAC.

Brazilian airworthiness directive
2006—02-03, dated February 24, 2006, is
applicable to “all EMB-145( ) aircraft
models in operation.” However, this
does not agree with EMBRAER Service
Bulletin 145-28-0028, dated November
7, 2005, which states that only certain
EMB-145 airplanes are affected and

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

ESTIMATED COSTS

] Work Average ) Number of
Action hours labor rate Parts Cost per airplane U.S.-registered Fleet cost
per hour airplanes
Replacement of bonding 2 $80 | Between $57 and $87 | Between $217 and 18 | Between $3,906 and
clamp (all airplane (depending on kit/air- $247 (depending on $4,446 (depending
groups). plane group). kit/airplane group). on kit/airplane
group).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2006—
24696; Directorate Identifier 2006—NM—
038-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by June 8, 2006.
Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-145, —145ER, —145MR, —145LR,

—145XR, —145MP, and —145EP airplanes;
certificated in any category; as identified in

EMBRAER Service Bulletin 145-28-0028,
dated November 7, 2005.

Unsafe Condition

(d) This AD results from a report of a
failure of fitting clamp of an electrical
bonding cable for the fuel tubing. We are
issuing this AD to prevent loss of bonding
protection in the interior of the fuel tanks or
adjacent areas, and a consequent potential
source of ignition in a fuel tank and possible
fire or explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Electrical Bonding Clamp Replacement

(f) Within 5,000 flight hours after the
effective date of this AD: Replace the
electrical bonding clamps having part
numbers AN735D6 and AN735D4 inside the
ventral, wing stub, and wing fuel tanks, and
adjacent areas, by accomplishing all actions
specified in the Accomplishment
Instructions of EMBRAER Service Bulletin
145-28-0028, dated November 7, 2005.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, International Branch
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(h) Brazilian airworthiness directive 2006—
02-03, effective February 24, 2006, also
addresses the subject of this AD.
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Issued in Renton, Washington, on April 28,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7013 Filed 5—8-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—-24093; Directorate
Identifier 2006—-CE—19—-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-6, PC—6-H1,
PC-6-H2, PC-6/350, PC—6/350—-H1, PC-
6/350-H2, PC-6/A, PC—6/A-H1, PC-6/
A-H2, PC-6/B-H2, PC-6/B1-H2, PC-6/
B2-H2, PC-6/B2-H4, PC-6/C-H2, and
PC—-6/C1-H2 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2003—13—
04, which applies to Pilatus Aircraft Ltd
(Pilatus) Model PC-6 airplanes, all
manufacturer serial numbers (MSN) up
to and including 939. AD 2003-13-04
currently requires you to inspect the
integral fuel tank wing ribs for cracks
and the top and bottom wing skins for
distortion, repair any cracks or
distortion before further flight, and do a
fuel tank ventilating system installation.
Since we issued AD 2003-13-04, the
FAA determined the action should also
apply to all the models of the PC—6
airplanes listed in the type certification
data sheet of Type Certificate (TC) No.
7A15 that are produced in the United
States through a licensing agreement
between Pilatus and Fairchild Republic
Company (also identified as Fairchild
Industries, Fairchild Heli Porter, or
Fairchild-Hiller Corporation). In
addition, the intent of the applicability
of AD 2003-13—-04 was to apply to all
the affected serial numbers of the
airplane models listed in TC No. 7A15.
Consequently, this proposed AD would
retain all the actions of AD 2003-13-04,
would add those Fairchild Republic
Company airplanes to the applicability
of this proposed AD, and would list out
the individual specific airplane models.
We are proposing this AD to detect and
correct cracks in the ribs of the inboard
integral fuel tanks in the left and right

wings, which could lead to wing failure
during flight.

DATES: We must receive comments on
this proposed AD by June 9, 2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

e Hand Delivery: Room P1L—-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Pilatus
Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile:
+41 41 619 6224.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “Docket No. FAA-2006-24093;
Directorate Identifier 2006—CE-19—-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

Mandatory continuing airworthiness
information and the FAA’s
determination that an unsafe condition

existed on a Pilatus Model PC-6
airplane caused us to issue AD 2003—
13—-04, Amendment 39-13204 (68 FR
37394, June 24, 2003). AD 2003-13-04
currently requires that you inspect the
integral fuel tank wing ribs for cracks
and the top and bottom wing skins for
distortion, repair any cracks or
distortion before further flight, and do a
fuel tank ventilating system installation
on Pilatus Model PC-6 airplanes, all
manufacturer serial numbers (MSN) up
to and including 939.

The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, notified the
FAA of the need to supersede AD 2003—
13-04 to address an unsafe condition
that may exist or could develop on
Pilatus Model PC-6 airplanes. The
FOCA reports that the AD action should
also apply to all the models of the PC—
6 airplanes listed in the type
certification data sheet of TC No. 7A15
produced in the United States through
a licensing agreement between Pilatus
and Fairchild Republic Company (also
identified as Fairchild Industries,
Fairchild Heli Porter, or Fairchild-Hiller
Corporation).

This condition, if not corrected, could
result in cracks in the ribs of the inboard
integral fuel tanks in the left and right
wings, which could lead to wing failure
during flight.

Foreign Airworthiness Authority
Information

The FOCA recently issued Swiss AD
Number HB 2005-289, effective date
August 23, 2005, to ensure the
continued airworthiness of all models of
the PC-6 airplanes listed in TC No.
7A15, including those produced in the
United States under a licensing
agreement with Pilatus and Fairchild
Republic Company (also identified as
Fairchild Industries, Fairchild Heli
Porter, or Fairchild-Hiller Corporation).

The State of Design for the Pilatus
PC-6 airplanes is Switzerland and the
airplanes are type-certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement.

Under this bilateral airworthiness
agreement, the FOCA has kept us
informed of the situation described
above.

FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
have examined the FOCA’s findings,
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
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develop on other products of the same
type design that are certificated for
operation in the United States.

This proposed AD would supersede
AD 2003-13-04 with a new AD that
would retain all the actions of AD 2003—
13-04 and would:

¢ Add manufacturer serial numbers
(MSN) 2001 through 2092 for all the

models of the PC—6 airplanes as listed
in TC No. 7A15 and specified in the
applicability section. These MSN are the
airplanes produced in the United States
through a licensing agreement with the
Fairchild Republic Company; and

¢ List all the models of the PC-6
airplanes as listed in TC No. 7A15.

Costs of Compliance

We estimate that this proposed AD
would affect 49 airplanes in the U.S.
registry.

We estimate the following costs to do
the proposed inspection:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

5 work hours x $80 per hour = $400

Not applicable .........ccccccoceernne

$400 | $400 x 49 = $19,600.

We estimate the following costs for
each rib to do any necessary rib repair

that will be required based on the
results of the proposed inspection. We

have no way of determining the number
of airplanes that may need this repair:

Labor cost

Parts cost Total cost per rib

3 work hours x $80 per hour = $240 per rib ......

$50 per rib

$290

We estimate the following costs to
install any inboard fuel tank vent
system that will be required based on

the results of this proposed inspection.
We have no way of determining the

number of airplanes that may need such
installation.

Labor cost

Total cost per

Parts cost airplane

12 work hours x $80 per hour = $960

$200 $1,160

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends §39.13 by
removing Airworthiness Directive (AD)
2003-13-04, Amendment 39-13204,
and adding the following new AD:

Pilatus Aircraft Ltd.: Docket No. FAA-2006—
24093; Directorate Identifier 2006—CE—
19-AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by June 9,
2006.

Affected ADs

(b) This AD supersedes AD 2003—13-04,
Amendment 39-13204.
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Applicability

(c) This AD affects the following Models
PC-6, PC-6-H1, PC6-H2, PC-6/350, PC-6/
350-H1, PC-6/350-H2, PC-6/A, PC-6/A-H1,
PC-6/A-H2, PC-6/B-H2, PC-6/B1-H2, PC—
6/B2-H2, PC-6/B2—H4, PC-6/C-H2, and
PC-6/C1-H2 airplanes that are equipped
with turbo-prop engines and are certificated
in any category:

(1) Group 1 (maintains the actions from AD
2003—-13-04): All manufacturer serial
numbers (MSN) up to and including 939.

(2) Group 2: MSN 2001 through 2092.

Note: These airplanes are also identified as
Fairchild Republic Company PC—6 airplanes,
Fairchild Heli Porter PC—6 airplanes, or
Fairchild-Hiller Corporation PC—6 airplanes.

Unsafe Condition

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland that requires retaining the
actions of AD 2003—-13-04 and adding MSN

2001 through 2092 for all the models of the
PC-6 airplanes listed in the type certificate
data sheet of Type Certificate (TC) No. 7A15.
We are issuing this AD to detect and correct
cracks in the ribs of the inboard integral fuel
tanks in the left and right wings, which could
lead to wing failure during flight.

Compliance

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect:

(i) The ribs in the inboard integral fuel
tanks and related structure in the left and
right wings for crack damage;

(i) The upper and lower wing skins for
damage; and

(ii) The inboard fuel tank area to determine
if the inboard fuel tank vent system is in-
stalled.

(2) If crack damage is found:

(i) Correct the crack damage designated as
repairable in the service bulletin.

(i) For other crack damage, obtain a repair
scheme from the manufacturer through
FAA at the address specified in para-
graph (f) of this AD and incorporate this
repair scheme.

(3) If wing distortion is found, obtain a repair
scheme from the manufacturer through FAA
at the address specified in paragraph (f) of
this AD and incorporate this repair scheme.

(4) If the inboard fuel tank vent system is not
installed, install the inboard fuel tank vent
system.

(A) For Group 1 Airplanes: Within the next
100 hours time-in-service (TIS) after August
15, 2003 (the effective date of AD 2003-
13-04), unless already done.

(B) For Group 2 Airplanes: Within the next 90
days or 100 hours time-in-service (TIS),
whichever occurs first, after the effective
date of this AD, unless already done.

Before further flight after the inspections re-
quired in paragraph (e)(1) of this AD.

Before further flight after the inspections re-
quired in paragraph (e)(1) of this AD.

Before further flight after the inspections re-
quired in paragraph (e)(1) of this AD.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 57-002, dated November 27,
2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 57-002, dated November 27,
2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 57-002, dated November 27,
2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 118, dated December 1972.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Standards Office, ATTN:
Doug Rudolph, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; facsimile: (816)
329-4090, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(g) AMOCs approved for AD 2003-13-04
are approved for this AD.

Related Information

(h) Swiss AD Numbers HB 2003—-092, dated
February 17, 2003, and HB 2005-289,
effective date August 23, 2005, also address
the subject of this AD. To get copies of the
documents referenced in this AD, contact
Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile: +41
41 619 6224. To view the AD docket, go to
the Docket Management Facility; U.S.
Department of Transportation, 400 Seventh
Street, SW., Nassif Building, Room PL—401,
Washington, DG, or on the Internet at
http://dms.dot.gov. The docket number is
Docket No. FAA—-2006—-24093; Directorate
Identifier 2006—CE-19-AD.

Issued in Kansas City, Missouri, on May 3,
2006.

Barry R. Ballenger,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7021 Filed 5—8-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003—-NM-123-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 Airplanes; A300 B4-601, B4—-603,
B4-620, B4-622, B4-605R, B4-622R,
F4-605R, F4-622R, and C4-605R
Variant F Series Airplanes (Collectively
Called A300-600 Series Airplanes);
and A310 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to all of the airplanes
identified above. That proposed AD
would have required repetitive
inspections to detect breaks in the
bottom flange fitting of the ram air
turbine (RAT); and corrective actions, if
necessary. This new action revises the
proposed AD by proposing to remove
the requirement to repeat the
inspections and, instead, revising the
FAA-approved maintenance program to
include a new Airplane Maintenance
Manual task that specifies a detailed
inspection after each RAT extension.
This new action also proposes to
require, for certain airplanes, an
adjustment of the ejection jack; and, for
certain other airplanes, replacement of
the aluminum part with an improved
steel part; these actions would terminate
the inspection requirements of the
earlier proposed AD. The actions
specified by this new proposed AD are
intended to prevent failure of the RAT
yoke fitting, which could result in the
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loss of RAT function and possible loss
of critical flight control in the event of
certain emergency situations. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
June 5, 2006.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2003—-NM—
123-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—-NM-123-AD"” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003-NM-123-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-123-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to Airbus
Model A300 B2 and A300 B4; A300 B4—
600, A300 B4-600R, A300 C4-605R
Variant F, A300 F4—600R (collectively
called A300-600); and A310 series
airplanes, was published as a notice of
proposed rulemaking (NPRM) in the
Federal Register on April 1, 2004 (69 FR
17115). That NPRM would have
required repetitive inspections to detect
breaks in the bottom flange fitting of the
ram air turbine (RAT); and corrective
actions, if necessary. That NPRM also
would have required submission of an
inspection report to the airplane
manufacturer. That NPRM resulted from
a report that the swivel coupling of the
ram air turbine (RAT) yoke fitting was
found broken on a Model A310 series
airplane. That condition, if not
corrected, could result in the loss of
RAT function and possible loss of
critical flight control in the event of
certain emergency situations.

Actions Since Issuance of Previous
Proposal

The preamble to the NPRM specified
that we considered the requirements
“interim action” and that the

manufacturer was analyzing inspection
reports in order to obtain better insight
into the nature, cause, and extent of the
damage, and eventually to develop a
final action to address the unsafe
condition. That NPRM explained that
we may consider further rulemaking if
a final action is developed, approved,
and available.

Since the issuance of that NPRM,
Airbus has confirmed that the failure of
the swivel yoke fitting is due to
incorrect rigging of the RAT ejection
jack, which leads to overstress of the
bottom flange of the coupling yoke
fitting. Airbus has developed an
improved on-wing rigging procedure for
airplanes equipped with certain
Sundstrand RATs, which will prevent
overload of the swivel coupling yoke
fitting. Airbus has determined that, for
airplanes equipped with Dowty Rotol
RATS, an improved rigging procedure is
not possible and, therefore, Airbus has
developed a modification for replacing
the aluminum part with an improved
steel part.

Explanation of Relevant Service
Information

Since we issued the original NPRM,
Airbus has issued A300-600 All
Operators Telex (AOT) 57A6096,
Revision 01; and A310 AOT 57A2085,
Revision 01; both dated April 11, 2005.
(The original issues of these AOTs, both
dated March 6, 2003, were referenced as
the appropriate source of service
information for accomplishing the
required actions in the original NPRM.
The original issue of French
airworthiness directive, 2003—149(B),
dated April 16, 2003, was also
referenced in the original NPRM.) These
AOQOTs describe procedures for doing a
one-time detailed inspection for breaks
of the bottom flange fitting of the RAT;
replacing it with a new aluminum or
steel part, if necessary; and doing an
adjustment of the ejection jack. The
Direction Générale de 1’Aviation Civile
(DGAC) classified these AOTs as
mandatory.

Airbus has also issued Airbus Service
Bulletins A300-57-0244, dated March
4, 2005; A300-57—-6099, dated February
23, 2005; and A310-57-2086, dated
March 1, 2005. These service bulletins
describe procedures for replacing the
existing aluminum swivel coupling fork
fitting with a new steel part. The
procedures in Service Bulletin A300—
57-0244 apply to airplanes equipped
with Dowty Rotol RATs. The procedures
in Airbus Service Bulletins A300-57—
6099 and A310-57—-2086 apply to
airplanes with Dowty Rotol or
Sundstrand RATs.
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Airbus has also issued Temporary
Revision (TR) 29-015, dated April 12,
2005, to the Airbus A300 Aircraft
Maintenance Manual (AMM) Chapter
29-25-00. Airbus has also issued
revisions to the following AMM
chapters: A300-600 AMM 29-25-00,
and A310 AMM 29-25-00; each dated
June 1, 2005. The TR and AMM
chapters specify an inspection for
breaks of the bottom flange of the RAT
swivel coupling yoke fitting after each
RAT retraction; replacement of the RAT
swivel coupling yoke fitting with a new
part if necessary; adjustment of the RAT
extension jack if necessary; and
adjustment of the RAT mechanical
control system.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued the
following French airworthiness
directives to ensure the continued
airworthiness of these airplanes in
France: F-2003—-149 R1, dated June 8,
2005 (which changes the repetitive
inspection in the AOTSs to a one-time
inspection); F-2005-089, dated June 8,
2005; and F-2005-090 R1, dated July 6,
2005.

Comments

We have given due consideration to
the comments received in response to
the original NPRM.

Request To Remove Repetitive
Inspection Requirement

FedEx states that it has inspected 90
airplanes of its affected fleet and has not
found any cases of cracks in the flange
fitting for the RAT. FedEx further states
that it has incorporated Airbus’s advice
to prevent overstressing the fitting by
performing a check for overfilling of the
RAT jack fluid level. FedEx suggests
that, based on its own experience with
its own airplanes that range from 6,500
flight hours to 53,000 flight hours, the
repetitive inspections proposed in
paragraphs (b)(1) and (b)(2) of the
original NPRM may not be necessary.
FedEx does not object to the one-time
inspection proposed in paragraph (b) of
the original NPRM.

We partially agree. As discussed
previously, Airbus has issued TRs to the
A300, A300-600, and A310 AMMs to
revise the maintenance programs. These
TRs include the task of a detailed
inspection of the fork fitting at each
maintenance of the RAT, which
includes an inspection after each RAT
extension. This supplemental NPRM
(SNPRM) proposes to require
incorporating this new AMM task into
the operator’s FAA-approved

maintenance program. We have
determined that inspections
accomplished at the interval of RAT
maintenance actions are more
appropriate than the 600 flight-hour
interval proposed by the NPRM in
paragraphs (b)(1) and (b)(2). We have
removed the repetitive inspection
requirements from paragraph (a) of the
SNPRM (paragraphs (b)(1) and (b)(2) of
the NPRM). We have replaced these
repetitive inspection requirements with
a proposal in paragraph (c) to require
revising the FAA-approved maintenance
program to include a new AMM task
that specifies a detailed inspection after
each RAT extension.

Request To Lengthen Repetitive
Inspection Intervals

UPS requests that we lengthen the
repetitive inspection intervals from
intervals not to exceed 600 flight hours,
to an interval of every 30 months. UPS
states that this interval coincides with
the existing mandatory checks of the
RAT system.

As noted above, we have removed the
repetitive inspection requirements from
the SNPRM. Also as stated above, the
repetitive inspection requirements of
paragraph (b)(1) and (b)(2) of the NPRM
have been removed and therefore the
SNPRM has been revised relative to the
NPRM.

Request To Lengthen Initial Inspection
Threshold

The Air Transportation Association
and American Airlines request that we
extend the compliance time for doing
the initial inspection of the yoke fitting.
The commenters propose that we extend
the compliance time for doing the initial
inspection from the earlier of 600 flight
hours or 3 months, to 6 months.
American Airlines explains that it did
the initial inspection on its A300—600
fleet in 2003, but found no cracks
during this initial inspection; however,
American Airlines notes that it
experienced delays in doing the initial
inspection because replacement parts
for the yoke fitting were not available.
American Airlines points out that in
order to avoid grounding airplanes,
operators will need to establish
inventories of yoke fittings at field and
main base maintenance stations before
they do the initial inspection. The
commenters therefore suggest that the
extended compliance time for the initial
inspection would allow operators to
acquire replacement parts. The
commenters state that, given the lack of
findings in 2003, the extension should
not present significant additional risk.

We agree. Since we issued the original
NPRM, the DGAC and Airbus have re-

assessed the risk based on fleet reports
from the original inspections that the
DGAC specified through its
airworthiness directive F—2003-149(B),
dated April 16, 2003, which was cited
in the original NPRM. Extending the
compliance time will not adversely
affect safety. We have revised paragraph
(a) of the SNPRM to propose a new
compliance time of the earlier of 1,300
flight hours, or 6 months after the
effective date of the proposed AD.

Request To Include Adjustment of
Ejection Jack Length as Terminating
Action for Inspections

UPS proposes that removing the
ejection jack from the airplane and
returning it to a component shop for
verification of proper length and
adjustment if necessary, would be
sufficient to provide terminating actions
for the repetitive inspections. UPS states
that preliminary indications show that
an overlength ejection jack is at the root
of the failed yoke fittings, and that by
ensuring proper length, the conditions
for yoke fitting failures would be
eliminated.

We partially agree. We agree that the
root cause of the failed yoke fittings is
overstress during the extension of an
incorrectly adjusted RAT ejection jack.
We disagree that sending the ejection
jack to a component shop for
verification and adjustment would
eliminate the conditions for yoke fitting
failures and thus eliminate the need for
repetitive inspections. The RAT must be
retracted after each extension using the
AMM procedure that includes adjusting
the ejection jack to ensure that the
proper adjustment remains. Sending the
jack away for adjustment and
verification would not ensure that the
correct length would still remain for
subsequent RAT extensions. Repetitive
inspections would still be specified in
accordance with the revised AMM task
after each RAT extension.

Explanation of Change to Applicability

We have revised the applicability of
this supplemental NPRM to be
consistent with the effectivity of the
French airworthiness directives listed in
Note 5 of this supplemental NPRM.

Clarification of Inspection Terminology

In this proposed AD, the “inspection”
specified in the AMM chapters, and the
“detailed visual inspection” specified in
the AQOTs, is referred to as a ‘‘detailed
inspection.” We have included the
definition for a detailed inspection in a
note in the proposed AD.
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Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Explanation of Removed Reporting
Requirement

We have removed the inspection
report proposed in paragraph (c) of the
NPRM. The preamble of the NPRM
stated that the manufacturer was
analyzing these inspection reports in
order to obtain better insight into the
nature, cause, and extent of the damage,

and eventually to develop a final action
to address the unsafe condition. This
SNPRM addresses that final action.

Explanation of Change to Cost Impact

After the existing AD was issued, we
reviewed the figures we have used over
the past several years to calculate AD
costs to operators. To account for
various inflationary costs in the airline
industry, we find it necessary to
increase the labor rate used in these
calculations from $65 per work hour to
$80 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

ESTIMATED COSTS

Conclusion

Since this change expands the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

Cost Impact

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD. There
are approximately 165 airplanes of U.S.
registry that would be affected by this
proposed AD.

. Average labor Cost per

Action Work hours rate per hour Parts airplane
Detailed INSPECHON ......oouiiiiiiee e e 1 $80 $0 $80
AMM Revision 1 80 0 80
Replacement with Steel Fork Fitting ..o, 6 80 470 950

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 2003—-NM-123-AD.

Applicability: Model A300 airplanes; A300
B4-601, B4-603, B4-620, B4-622, B4-605R,
B4-622R, F4-605R, F4-622R, and C4-605R
Variant F series airplanes (collectively called
A300-600 series airplanes); and A310
airplanes; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the ram air turbine
(RAT) yoke fitting, which could result in the
loss of RAT function and possible loss of
critical flight control in the event of certain
emergency situations, accomplish the
following:

Detailed Inspections and Replacement

(a) Within 1,300 flight hours or 6 months
after the effective date of this AD, whichever
occurs first: For all airplanes, do a detailed
inspection for breaks of the bottom flange
fitting of the yoke fitting for the RAT swivel
coupling in accordance with the applicable
All Operators Telex (AOT) in paragraph
(a)(1), (a)(2), or (a)(3) of this AD. If the flange
fitting is broken, before further flight, replace
the flange fitting with a new flange fitting in
accordance with the applicable AOT. For
Model A300 airplanes, A300-600 series
airplanes, and A310 airplanes, equipped with
Hamilton Sundstrand RATs, verify the
adjustment of the ejection jack, and correct
the adjustment as applicable.
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(1) For Model A300 airplanes: Airbus A300
AOT 57A0241, dated March 6, 2003.

(2) For Model A300-600 series airplanes:
Airbus A300-600 AOT 57A6096, Revision
01, dated April 11, 2005.

(3) For Model A310 airplanes: Airbus A310
AOT 57A2085, Revision 01, dated April 11,
2005.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) For Model A300 airplanes, A300-600
series airplanes, and A310 airplanes
equipped with Dowty Rotol RATs, except
airplanes on which Airbus Modification
12986 has been done: Within 12 months after
the effective date of this AD, replace the RAT
swivel coupling fork fitting with a new steel
fitting, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-57—-0244, dated March
4, 2005 (for Model A300 series airplanes);
A300-57-6099, dated February 23, 2005 (for
Model A300-600 airplanes); or A310-57—
2086, dated March 1, 2005 (for Model A310
airplanes); as applicable.

Revisions

(c) Within 3 months after the effective date
of this AD: Incorporate the information in the
applicable airplane maintenance manual
(AMM) specified in paragraphs (c)(1) and
(c)(2) of this AD, and the Airbus temporary
revision (TR) specified in paragraph (c)(3) of
this AD, into the FAA-approved maintenance
program to specify an inspection for breaks
of the bottom flange of the RAT swivel
coupling yoke fitting after each RAT
extension; and replacement of the RAT
swivel coupling yoke fitting with a new
aluminum part as applicable; in accordance
with method approved by either the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
Direction Générale de 1’Aviation Civile (or its
delegated agent). The page blocks specified
in paragraphs (c)(1) and (c)(2) of this AD, as
applicable, are one approved method for the
actions required by paragraph (c) of this AD.
Thereafter, except as provided by paragraph
(e) of this AD, no alternative inspection
intervals may be approved for the bottom
flange of the RAT swivel coupling yoke
fitting.

(1) Airbus A300-600 AMM, Chapter 29—
25-00, Page Block 301, dated June 1, 2005.

(2) Airbus A310 AMM, Chapter 29-25-00,
Page Block 301, dated June 1, 2005.

(3) Airbus TR 29-015, dated April 12,
2005, to the Airworthiness Limitations
(AWL) section of the Airbus A300 AMM,
Chapter 29-25-00.

Note 2: After revising the maintenance
program to include the required periodic
inspections according to this paragraph,
operators do not need to make a maintenance

log entry to show compliance with this AD
every time those inspections are
accomplished thereafter.

Note 3: The actions required by paragraph
(c)(3) of this AD may be done by inserting a
copy of TR 29-015 into the AWL section of
the Airbus A300 AMM, Chapter 29-25-00.
When this TR has been included in general
revisions of the AMM, the general revisions
may be inserted in the AMM, provided the
relevant information in the general revision
is identical to that in TR 29-015.

Note 4: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (e) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued damage tolerance of the affected
structure. The FAA has provided guidance
for this determination in Advisory Circular
(AC) 25-1529.

Credit for Actions Accomplished Previously

(d) Actions done before the effective date
of this AD in accordance with Airbus AOT
57A6096, dated March 6, 2003; or Airbus
AOT 57A2085, dated March 6, 2003; are
acceptable for compliance with the
corresponding action in paragraph (a) of this
AD.

Alternative Methods of Compliance

(e)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Note 5: The subject of this AD is addressed
in French airworthiness directives F—2005—
089, dated June 8, 2005; F-2005-090 R1,
dated July 6, 2005; and F-2003-149 R1,
dated June 8, 2005.

Issued in Renton, Washington, on April 28,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E6-7003 Filed 5—8—06; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—-24695; Directorate
Identifier 2006—-NM-035-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200B, 747-200C, 747—-200F,
747-300, and 747SR Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747-200B, 747—
200C, 747-200F, 747-300, and 747SR
series airplanes. This proposed AD
would require doing repetitive
inspections of engine struts 1 through 4,
as applicable, for heat discoloration,
cracking, buckling, or wrinkling. This
proposed AD also would require a
conductivity test to detect the extent of
the heat damage and an inspection to
detect cracking of the heat-discolored,
buckled, or wrinkled area; and repair; if
necessary. This proposed AD results
from reports of heat damage and
cracking of the skin and internal
structure adjacent to and aft of the
precooler exhaust vent on several
engine struts. We are proposing this AD
to detect and correct cracking, buckling,
wrinkling, or heat damage of the skin
and internal structure of the engine
struts, which could result in extensive
damage to the engine struts and
consequent possible separation of an
engine from the airplane during flight.
DATES: We must receive comments on
this proposed AD by June 23, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Governmentwide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
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Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917—-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-24695; Directorate
Identifier 2006-NM-035—-AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received reports of heat
damage and cracking of the skin and
internal structure adjacent to and aft of

the precooler exhaust vent on 14 engine
struts on in-service airplanes. These
airplanes had the terminating
modification specified in Boeing Service
Bulletin 747-54-2163 incorporated,
which installed external titanium
doublers and internal frame
reinforcement to originally address
high-temperature air from the precooler
exhaust vent of the engine struts.
However, the reported damage has
occurred in unmodified areas, as well as
modified areas. High-temperature air
from the precooler exhaust vent could
heat up and potentially anneal
(reducing the strength) the skin and
internal structure of the engine struts,
which could result in cracking,
buckling, wrinkling, or heat damage of
the skin and internal structure of the
engine struts. Such cracking, buckling,
wrinkling, or heat damage, if not
detected and corrected, could result in
extensive damage to the engine strut
and consequent possible separation of
an engine from the airplane during
flight.

Other Relevant Rulemaking

We have previously issued AD 95—
13-07, amendment 39-9287 (60 FR
33336, June 28, 1995), applicable to
certain Boeing Model 747 series
airplanes. That AD requires
modifications of the nacelle strut and
wing structure, inspections and checks
to detect discrepancies, and correction
of discrepancies. The actions required
by that AD must be done in accordance
with Boeing Alert Service Bulletin 747—
54A2158, dated November 30, 1994.
That service bulletin refers to several
service bulletins as additional sources of
service information for doing the actions
required by AD 95-13-07. One of those
additional sources is Boeing Service
Bulletin 747-54-2163.

We have determined that the actions
specified in Boeing Service Bulletin
747-54-2163 continue to prevent failure
of the strut and subsequent loss of the
engine. Therefore, this proposed AD
would not affect the requirements of AD
95-13-07.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 747-54—
2223, dated January 26, 2006. The
service bulletin describes the following
procedures:

¢ Doing repetitive detailed
inspections of engine struts 1 through 4,
as applicable, for heat discoloration,
cracking, buckling, or wrinkling;

¢ Doing a conductivity test to detect
the extent of the heat damage and a
penetrant inspection or high frequency
eddy current (HFEC) inspection to

detect cracking of the heat-discolored,
buckled, or wrinkled area, if necessary;

¢ Contacting Boeing for repair
instructions if necessary.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and Service Bulletin.”

Differences Between the Proposed AD
and Service Bulletin

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

¢ Using a method that we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Costs of Compliance

There are about 112 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about 33
airplanes of U.S. registry. The proposed
detailed inspections would take about 4
or 8 work hours per airplane (depending
on the airplane configuration), at an
average labor rate of $80 per work hour.
Based on these figures, the estimated
cost of the proposed AD for U.S.
operators is $10,560 or $21,120, or $320
or $640 per airplane, per inspection
cycle (depending on the airplane
configuration).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
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“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2006—24695;
Directorate Identifier 2006-NM-035-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by June 23, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
200B, 747-200C, 747—-200F, 747-300, and
7478SR series airplanes, certificated in any
category; as identified in Boeing Special
Attention Service Bulletin 747-54-2223,
dated January 26, 2006.

Unsafe Condition

(d) This AD results from reports of heat
damage and cracking of the skin and internal
structure adjacent to and aft of the precooler
exhaust vent on several engine struts on in-
service airplanes. We are issuing this AD to
detect and correct cracking, buckling,
wrinkling, or heat damage of the skin and
internal structure of the engine struts, which
could result in extensive damage to the
engine struts and consequent possible
separation of an engine from the airplane
during flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin

(f) The term ‘‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 747-54-2223, dated January
26, 2006.

Repetitive Detailed Inspections

(g) Within 18 months after the effective
date of this AD, do a detailed inspection of
engine struts 1 through 4, as applicable, for
heat discoloration, cracking, buckling, or
wrinkling, in accordance with the service
bulletin. Repeat the detailed inspection
thereafter at intervals not to exceed 18
months.

Corrective Actions

(h) If any heat discoloration, buckling, or
wrinkling is found during any detailed
inspection required by paragraph (g) of this
AD, before further flight, do a conductivity
test to detect the extent of the heat damage
and a penetrant inspection or high frequency
eddy current inspection to detect cracking of
the heat-discolored, buckled, or wrinkled
area, in accordance with the service bulletin.

(1) If the conductivity test results are
within the limits specified in the service
bulletin and no cracking is detected, before
further flight, repair any buckled or wrinkled
area using a method approved in accordance
with the procedures specified in paragraph (j)
of this AD. Heat discoloration does not need
to be repaired if the conductivity test results
of the heat-discolored area are within the
specified limits in the service bulletin.

(2) If the conductivity test results are
outside the limits specified in the service
bulletin or if any cracking is detected, before
further flight, repair any cracking, heat
discoloration, or buckled or wrinkled area

using a method approved in accordance with
the procedures specified in paragraph (j) of
this AD.

(i) If any cracking is found during any
detailed inspection required by paragraph (g)
of this AD, before further flight, repair the
cracking using a method approved in
accordance with the procedures specified in
paragraph (j) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on April 28,
2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7016 Filed 5—8-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-23673; Directorate
Identifier 2005-NM-233-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and
EMB-145, -145ER, —145MR, -145LR,
—145XR, -145MP, and —145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Proposed rule; withdrawal.

SUMMARY: The FAA withdraws a notice
of proposed rulemaking (NPRM) that
proposed a new airworthiness directive
(AD) for all EMBRAER Model EMB-135
and EMB-145, —145ER, —145MR,
—145LR, —145XR, —145MP, and —145EP
airplanes. The proposed AD would have
required inspecting to determine the
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part number of the ailerons. For
airplanes with affected aileron part
numbers, the proposed AD would have
required reworking the aileron damper
fitting, and for certain airplanes,
replacing the rod end of the aileron
damper assembly with an improved rod
end. Since the proposed AD was issued,
we have received new data indicating
that there is no unsafe condition
associated with structural failure of the
rod end of the aileron damper.
Accordingly, the proposed AD is
withdrawn.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Washington, DC. This docket number is
FAA-2006-23673; the directorate
identifier for this docket is 2005-NM-
233-AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for a new AD for all
EMBRAER Model EMB-135 and EMB—
145, —145ER, —145MR, —145LR, —145XR,
—145MP, and —145EP airplanes. That
NPRM was published in the Federal
Register on January 25, 2006 (71 FR
4067). The NPRM would have required
inspecting to determine the part number
of the ailerons. For airplanes with
affected aileron part numbers, the
NPRM would have required reworking
the aileron damper fitting. Also, for
certain airplanes, the NPRM would have
required replacing the rod end of the
aileron damper assembly with an
improved rod end. The NPRM resulted
from reports of structural failure of the
rod end of the aileron damper, which
was caused by insufficient clearance
between the lugs of the aileron damper
fitting and the rod end of the aileron
damper. The proposed actions were
intended to prevent failure of the
aileron damper, which could result in
failure of the aileron actuator and

consequent reduced controllability of
the airplane.

Comments

EMBRAER requests that we withdraw
the NPRM. EMBRAER points out that
the unsafe condition stated in the NPRM
(failure of the aileron damper, which
could result in failure of the aileron
actuator and consequent reduced
controllability of the airplane) is
incorrect. While the NPRM was
intended to address reports of structural
failure of the rod end of the aileron
damper, there is no unsafe condition
caused by such a failure. The aileron
damper was introduced to improve
safety by increasing redundancy: the
aileron damper prevents vibration of the
aileron surface in the event of failure of
both rods of the aileron power control
actuator (PCA). Failure of the rod end of
the aileron damper and subsequent
failure of the aileron damper will not
cause vibration of the aileron surface.

Further, while failure of the rod ends
of the aileron PCA could result in
reduced controllability of the airplane,
this unsafe condition is already
addressed by another action. EMBRAER
notes that the FAA has previously
issued AD 99-05-04 (64 FR 13894,
March 23, 1999). That AD requires
inspections to detect and correct
cracking or failure of the rod ends of the
aileron PCA on all EMBRAER Model
EMB-145 series airplanes.

EMBRAER further states that
repetitive inspections of the aileron
damper rod ends and fitting lugs for
integrity and general condition are
specified as a Certification Maintenance
Requirement (for Model EMB—-135
airplanes) and a System Inspection
Requirement (for Model EMB—-145
airplanes). The failures of the aileron
damper rod ends that prompted the
NRPM were discovered during
inspections performed under these
requirements.

We agree with the commenter’s
request to withdraw the NPRM.
EMBRAER Service Bulletin 145-27—
0108, Revision 01, dated April 28, 2005,
which the NPRM references as the
appropriate source of service
information for the required actions,
was issued to correct insufficient
clearance between the lugs of the
aileron damper fitting and the rod end
of the aileron damper. We have
coordinated with EMBRAER and have
determined that the actions in that
service bulletin are not intended to
address an unsafe condition. Doing
those actions may provide an economic
benefit to operators by preventing the
need for an expensive repair in the
event that damage is detected during

routine inspections. Since there is no
unsafe condition, the proposed AD is
unnecessary.

FAA’s Conclusions

Upon further consideration, we have
determined that there is no unsafe
condition associated with structural
failure of the rod end of the aileron
damper. Accordingly, the NPRM is
withdrawn.

Withdrawal of the NPRM does not
preclude the FAA from issuing another
related action or commit the FAA to any
course of action in the future.

Regulatory Impact

Since this action only withdraws an
NPRM, it is neither a proposed nor a
final rule and therefore is not covered
under Executive Order 12866, the
Regulatory Flexibility Act, or DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, we withdraw the NPRM,
Docket No. FAA-2006-23673,
Directorate Identifier 2005-NM-233—
AD, which was published in the Federal
Register on January 25, 2006 (71 FR
4067).

Issued in Renton, Washington, on April 28,
2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-7015 Filed 5—8-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24092; Directorate
Identifier 2006—CE—18—AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-6, PC-6-H1,
PC-6-H2, PC-6/350, PC-6/350-H1, PC-
6/350-H2, PC-6/A, PC—6/A-H1, PC-6/
A-H2, PC-6/B-H2, PC-6/B1-H2, PC-6/
B2-H2, PC-6/B2-H4, PC—6/C-H2, and
PC-6/C1-H2 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).
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SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2003—09—
01, which applies to Pilatus Aircraft Ltd
(Pilatus) Model PC—6 airplanes, all
manufacturer serial numbers (MSN) up
to and including 939. AD 2003—-09-01
currently requires you to inspect and
correct, as necessary, the aileron control
bellcrank assemblies at the wing and
fuselage locations. Since we issued AD
2003-09-01, the FAA determined the
action should also apply to all the
models of the PC-6 airplanes listed in
the type certification data sheet of Type
Certificate (TC) No. 7A15 that are
produced in the United States through
a licensing agreement between Pilatus
and Fairchild Republic Company (also
identified as Fairchild Industries,
Fairchild Heli Porter, or Fairchild-Hiller
Corporation). In addition, the intent of
the applicability of AD 2003—09-01 was
to all the affected serial numbers of the
airplane models listed in TC No. 7A15.
Consequently, this proposed AD would
retain all the actions of AD 2003-09-01,
would add those Fairchild Republic
Company airplanes to the applicability
of this proposed AD, and would list out
the individual specific airplane models.
We are proposing this AD to detect and
correct increased friction in the aileron
control bellcrank assemblies, which
could result in failure of the aileron
flight-control system. Such failure could
lead to problems in controlling flight.

DATES: We must receive comments on
this proposed AD by June 9, 2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

¢ DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Pilatus
Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;

telephone: +41 41 619 63 19; facsimile:
+41 41 619 6224.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2006-24092; Directorate
Identifier 2006—-CE-18—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

Mandatory continuing airworthiness
information and the FAA’s
determination that an unsafe condition
existed on a Pilatus Model PC-6
airplane caused us to issue AD 2003—
09-01, Amendment 39-13130 (68 FR
22582, April 29, 2003). AD 2003-09-01
currently requires you to inspect and
correct, as necessary, the aileron control
bellcrank assemblies at the wing and
fuselage locations on Pilatus Model PC—
6 airplanes.

The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, notified the
FAA of the need to supersede AD 2003—
09-01 to address an unsafe condition
that may exist or could develop on
Model PC-6 airplanes, all manufacturer
serial numbers (MSN) up to and
including 939. The FOCA reports that
the AD action should also apply to all
the models of the PC—6 airplanes listed
in the type certification data sheet of TC
No. 7A15 produced in the United States
through a licensing agreement between
Pilatus and Fairchild Republic
Company (also identified as Fairchild
Industries, Fairchild Heli Porter, or
Fairchild-Hiller Corporation).

This condition, if not corrected, could
result in increased friction in the aileron
control bellcrank assemblies, which
could result in failure of the aileron
flight-control system. Such failure could
lead to problems in controlling flight.

Foreign Airworthiness Authority
Information

The FOCA recently issued Swiss AD
Number HB 2005-289, effective date
August 23, 2005, to ensure the
continued airworthiness of all models of
the PC-6 airplanes listed in TC No.
7A15, including those produced in the
United States under a licensing
agreement with Pilatus and Fairchild
Republic Company (also identified as
Fairchild Industries, Fairchild Heli
Porter, or Fairchild-Hiller Corporation).

The State of Design for the Pilatus
PC-6 airplanes is Switzerland and the
airplanes are type-certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement.

Under this bilateral airworthiness
agreement, the FOCA has kept us
informed of the situation described
above.

FAA’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
have examined the FOCA'’s findings,
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design that are certificated for
operation in the United States.

This proposed AD would supersede
AD 2003-09-01 with a new AD that
would retain all the actions of AD 2003-
09-01 and would:

¢ Add manufacturer serial numbers
(MSN) 2001 through 2092 for all the
models of the PC—6 airplanes as listed
in TC No. 7A15 and specified in the
applicability section. These MSN are the
airplanes produced in the United States
through a licensing agreement with the
Fairchild Republic Company; and

o List all the models of the PC-6
airplanes as listed in TC No. 7A15.

Costs of Compliance

We estimate that this proposed AD
would affect 49 airplanes in the U.S.
registry.

We estimate the following costs to do
the proposed inspection and
modifications:
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Total cost Total cost on U.S.
Labor cost Parts cost per airplane operators
7 work hours X $80 Per NoUr = $560 .......cceeeiuieiieiiieeiece ettt se e $300 $860 $860 x 49 = $42,140.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647-5227) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2003—-09-01, Amendment 39-13130,
and adding the following new AD:

Pilatus Aircraft LTD.: Docket No. FAA—
2006—24092; Directorate Identifier 2006—
CE-18-AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by June 9,
2006.

Affected ADs

(b) This AD supersedes AD 2003-09-01,
Amendment 39-13130.

Applicability

(c) This AD affects the following Models
PC-6, PC-6-H1, PC-6-H2, PC-6/350, PC-6/
350-H1, PC-6/350-H2, PC-6/A, PC-6/A-H1,
PC-6/A-H2, PC-6/B-H2, PC-6/B1-H2, PC—
6/B2-H2, PC-6/B2-H4, PC-6/C-H2, and PC—
6/C1-H2 airplanes that are equipped with
turbo-prop engines and are certificated in any
category:

(1) Group 1 (maintains the actions from AD
2003-09-01): All manufacturer serial
numbers (MSN) up to and including 939.

(2) Group 2: MSN 2001 through 2092.

Note: These airplanes are also identified as
Fairchild Republic Company PC—6 airplanes,
Fairchild Heli Porter PC-6 airplanes, or
Fairchild-Hiller Corporation PC—6 airplanes.

Unsafe Condition

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland that requires retaining the
actions of AD 2003—09-01 and adding MSN
2001 through 2092 for all the models of the
PC-6 airplanes listed in the type certificate
data sheet of Type Certificate (TC) No. 7A15.
We are issuing this AD to detect and correct
increased friction in the aileron control
bellcrank assemblies, which could result in
failure of the aileron flight-control system.
Such failure could lead to problems in
controlling flight.

Compliance

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect, before removal of the wing
bellcrank assemblies, part numbers (P/N)
6132.0071.51 and 6132.0071.52, for installed
circlips, P/N N237:

(i) If circlips are installed, do the actions re-
quired in paragraphs (e)(5) and (e)(6) of
this AD.

(i) If circlips are not installed, perform all
actions required by paragraphs (e)(3),

(e)(4), (e)(5), (e)(6), and (e)(7) of this AD.

(A) For Group 1 Airplanes: Within the next
100 hours time-in-service (TIS) after June
17, 2003 (the effective date of AD 2003-
09-01), unless already done.

(B) For Group 2 Airplanes: Within the next
100 hours TIS after the effective date of
this AD, unless already done.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 27-001, dated June 5, 2002.
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Actions

Compliance

Procedures

(2) Inspect, before removal of the fuselage
bellcrank assembly, P/N 6232.0118.00, for
the circlip installed on the housing to prevent
axial movement of the bellcrank on its bear-
ing and the flange of the housing to the rear.
If the fuselage bellcrank assembly has either
no circlip and/or it is not installed as required,
perform the actions in paragraphs (e)(8) and
(e)(9) of this AD.

(3) Remove the wing bellcrank assemblies, P/
Ns 6132.0071.51 and 6132.0071.52, and in-
spect for worn or damaged bearings. Re-
place worn or damaged bearings.

(4) Stake and lock the bearing in the housing of
the wing bellcranks, P/Ns 6132.0071.51 and
6132.0071.52.

(5) Inspect the wing bellcranks control-cable at-
tachment bolts for correct type and for signs
of rub damage on the heads. Replace bolts
that are damaged and/or have a total length
(including head) of more than 21.5 mm (0.85
in.)

(6) Inspect the wing bellcranks support plate for
signs of rub damage caused by the bolts. If
damage is found:

(i) Obtain a repair scheme from the manu-
facturer through FAA at the address
specified in paragraph (f) of this AD.

(i) Incorporate this repair scheme.

(7) Reinstall wing bellcrank assemblies

(8) Remove the fuselage bellcrank assembly,
P/N 6232.0118.00, and inspect the housing
for wear, damage, and signs of axial move-
ment of the bearing in the housing. Replace
worn or damaged bearings. If any signs of
axial movement of a bearing are found:

(i) Obtain a repair scheme from the manu-
facturer through FAA at the address
specified in paragraph (f) of this AD.

(i) Incorporate this repair scheme.

(9) Reinstall the fuselage bellcrank assembly.
Ensure that the fuselage bellcrank assembly
is installed so that the surface of the
bellcrank with the flange of the housing is in-
stalled to the rear. The effect of this is to lock
the bellcrank on the bearing tube and thus
prevent movement.

(10) Do not install any bellcrank assemblies, P/
Ns 6132.0071.51, 6132,0071.52, and
6232.0118.00 (or FAA-approved equivalent
part numbers), unless the aileron assembly
has been inspected, modified, and installed.

Before further flight after the inspection re-
quired in paragraph (e)(1) of this AD.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD, as applicable.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD, as applicable.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD.

Before further flight after the inspections re-
quired in paragraphs (e)(1) and (e)(2) of
this AD.

Before further flight after the inspections re-
quired in paragraphs (e)(1), (e)(2) and
(e)(8) of this AD.

(A) For Group 1 Airplanes: As of June 17,

2003 (the effective date of AD 2003—-09-01).

(B) For Group 2 Airplanes: As of the effective
date of this AD.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC—6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Follow Pilatus Aircraft Ltd. PC-6 Service Bul-
letin No. 27-001, dated June 5, 2002.

Note 1: Axial movement of serviceable
bearings in the housings of the wing
bellcranks is permitted provided no wear or
damage to the bearing is found.

Note 2: Any signs of axial movement of a
bearing in the housing of the fuselage
bellcrank assembly requires that you obtain
a repair scheme from the manufacturer
through FAA at the address specified in
paragraph (f) of this AD and incorporate the
repair scheme.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Standards Office, ATTN:
Doug Rudolph, Aerospace Engineer, FAA,

Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; facsimile: (816)
329-4090, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(g) AMOCs approved for AD 2003-09-01
are approved for this AD.

Related Information

(h) To get copies of the documents
referenced in this AD, contact Pilatus Aircraft
Ltd., Customer Liaison Manager, CH-6371
Stans, Switzerland; telephone: +41 41 619 63
19; facsimile: +41 41 619 6224. To view the
AD docket, go to the Docket Management
Facility; U.S. Department of Transportation,

400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA-2006-24092;

Directorate Identifier 2006—CE-18—AD.

Issued in Kansas City, Missouri, on May 3,
2006.
Barry R. Ballenger,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E6-7017 Filed 5—-8—06; 8:45 am]

BILLING CODE 4910-13-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket No. EPA-R02-OAR-2006-0342;
FRL-8167-8]

Approval and Promulgation of
Implementation Plans; Carbon
Monoxide Maintenance Plan,
Conformity Budgets, Emissions
Inventories; State of New Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of New
Jersey. This revision will establish an
updated ten-year carbon monoxide (CO)
maintenance plan for the Nine Not-
Classified Areas in the State (the City of
Atlantic City, the City of Burlington, the
Borough of Freehold, the Town of
Morristown, the Borough of Penns
Grove, the City of Perth Amboy, the
Borough of Somerville, the Toms River
Area, and the City of Trenton) and
Camden County. In addition, this
document proposes to approve revisions
to the CO, NOx, VOC, and PM> s motor
vehicle emissions budgets for Northern
New Jersey. Finally, this document also
proposes to approve revisions to the
general conformity budget for McGuire
Air Force Base and the 2002 base year
emissions inventory.

The Nine Not Classified Areas and
Camden County were redesignated to
attainment of the CO National Ambient
Air Quality Standard (NAAQS) on
February 5, 1996 and maintenance plans
were also approved at that time. By this
action, EPA is proposing to approve the
New Jersey Department of
Environmental Protection’s (New Jersey)
second maintenance plans for these
areas because they provide for
continued attainment for an additional
ten years of the CO NAAQS.

DATES: Comments must be received on
or before June 8, 2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R02—
OAR-2006—0342, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: Werner.Raymond@epa.gov.

e Fax: 212—637-3901.

e Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

e Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—-
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R02—OAR-2006—
0342. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an ‘“‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Henry Feingersh
feingersh.henry@epa.gov for general
questions, Raymond Forde
forde.raymond@epa.gov for emissions
inventory questions, or Matthew Laurita
laurita.matthew@epa.gov for mobile
source related questions at the U.S.
Environmental Protection Agency, Air
Programs Branch, 290 Broadway, 25th
Floor, New York, NY 10007-1866,
telephone number (212) 6374249, fax
number (212) 637—3901.

Copies of the State submittals are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

New Jersey Department of
Environmental Protection, Office of
Energy, Bureau of Air Quality Planning,
401 East State Street, CN027, Trenton,
New Jersey 08625.

SUPPLEMENTARY INFORMATION: This
action is being proposed under a
procedure called parallel processing.
Under parallel processing, EPA
proposes action on a state submission
before it has been formally adopted and
submitted to EPA, and then EPA will
take final action on its proposal if: (1)
The state’s final submission is
substantially unchanged from the
submission on which this proposal is
based, or (2) if significant changes in the
state’s final submission are anticipated
and adequately described in EPA’s
proposal as a basis for EPA’s proposed
action.

EPA views the SIP revisions proposed
in today’s proposal as separable actions.
This means that if EPA receives adverse
comments on particular portions of this
notice and not on other portions, EPA
may choose not to take final action at
the same time in a single notice on all
of these SIP revisions. Instead, EPA may
choose to take final action on these SIP
revisions in separate notices.

For detailed information on New
Jersey’s SIP revisions see the Technical
Support Document, prepared in support
of today’s proposed action. A copy of
the TSD is available upon request from
the EPA Regional Office listed in the
ADDRESSES section or it can be viewed
at http://www.regulations.gov.

The following table of contents
describes the format for this section:

1. What Is the Nature of EPA’s Action?
II. CO Limited Maintenance Plan for Camden
County and Nine Not-Classified Areas
A. What Is a Limited Maintenance Plan?
B. What Is included in a Maintenance
Plan?
Attainment Inventory
Maintenance Demonstration
Monitoring Network
Verification of Continued Attainment
Contingency Plan
Control Measures
Contingency Measures
Conformity
III. Revisions To the CO Motor Vehicle
Emissions Budgets for Northern New
Jersey
A. Are these budgets approvable?
IV. Revisions To the NOx and VOC Motor
Vehicle Emissions Budgets for Northern
New Jersey

QoL gk wN e
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A. Are the Revised Motor Vehicle
Emissions Budgets Consistent With New
Jersey’s 1-Hour Ozone Attainment
Demonstration?

B. Are these budgets approvable?

V. PM: 5 Motor Vehicle Emissions Budgets
for Northern New Jersey

A. Are These Budgets Approvable?

VL. Revisions to the General Conformity
Budget for McGuire Air Force Base
A. Are these budgets approvable?
VII. New Jersey Emissions Inventory
A. 2002 Base Year Inventory
B. 2009 Projection Year Inventory
VIIIL Conclusions
IX. Statutory and Executive Order Reviews

1. What Is the Nature of EPA’s Action?

EPA is proposing to approve an
updated ten-year CO maintenance plan
for the Nine Not-Classified Areas (the
City of Atlantic City, the City of
Burlington, the Borough of Freehold, the
Town of Morristown, the Borough of
Penns Grove, the City of Perth Amboy,
the Borough of Somerville, the Toms
River Area, and the City of Trenton) and
Camden County in New Jersey. On June
28, 1996, the EPA approved a request
from New Jersey to redesignate the Nine
Not-Classified Areas and Camden
County to attainment of the CO NAAQS
(61 FR 33678). In addition, the EPA also
approved at that time a ten-year CO
maintenance plan for each of those
areas. The Clean Air Act (the Act)
requires that an area redesignated to
attainment of the CO NAAQS must
submit a second ten-year CO
maintenance Plan to show how the area
will continue to attain the CO standard
for an additional ten years. On February
21, 2006, New Jersey submitted a
second ten-year CO maintenance plan
for the Nine Not-Classified Areas and
Camden County and requested that EPA
approve the plan. The following
sections describe how the EPA made its
determination proposing to approve the
second ten-year maintenance plan. EPA
is also proposing to approve revisions to
the CO, NOx, VOC, and PM, s motor
vehicle emissions budgets for Northern
New Jersey. Finally, EPA also proposes
to approve revisions to the general
conformity budget for McGuire Air
Force Base and the 2002 base year
emissions inventory. These additional
SIP revisions are discussed in sections
III through VII.

II. CO Limited Maintenance Plan for
Camden County and Nine Not-
Classified Areas

A. What is a Limited Maintenance Plan?

A maintenance plan is a SIP revision
that must demonstrate continued

attainment of the applicable NAAQS in
the maintenance area for at least ten
years. The Act requires that a second
ten-year plan be submitted in order to
assure that the area will continue to stay
in compliance with the relevant
NAAQS. For the Nine Not Classified
Areas and Camden County, New Jersey
is proposing to utilize EPA’s limited
maintenance plan approach, as detailed
in the EPA guidance memorandum,
“Limited Maintenance Plan Option for
Nonclassifiable CO Nonattainment
Areas” from Joseph Paisie, Group
Leader, Integrated Policy and Strategies
Group, Office of Air Quality and
Planning Standards OAQPS, dated
October 6, 1995. Pursuant to this
approach, EPA will consider the
maintenance demonstration satisfied for
‘“not classified” areas if the monitoring
data show the design value is at or
below 7.65 parts per million (ppm), or
85 percent of the level of the 8-hour CO
NAAQS. The design value must be
based on eight consecutive quarters of
data. For such areas, there is no
requirement to project emissions of air
quality over the maintenance period.
EPA believes if the area begins the
maintenance period at, or below, 85
percent of the CO 8 hour NAAQS, the
applicability of PSD requirements, the
control measures already in the SIP, and
Federal measures, should provide
adequate assurance of maintenance over
the initial 10-year maintenance period.
In addition, the design value for the area
must continue to be at or below 7.65
ppm until the time of final EPA action
on the redesignation.

B. What Is Included in a Maintenance
Plan?

Section 175A of the Act sets forth the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. The initial
and subsequent ten-year plans must
each demonstrate continued attainment
of the applicable NAAQS for at least ten
years after approval. In this notice, EPA
is proposing action on the second ten-
year maintenance plan which covers the
period from 2008 to 2017. The specific
elements of a maintenance plan are:

1. Attainment Inventory

Since New Jersey’s first ten-year
maintenance plan contained an
attainment inventory, this second ten-
year maintenance plan did not need to
include another one. However, given the
amount of time that has passed since
that submittal, New Jersey thought it
more appropriate to submit a 2002

inventory which is discussed later in
this notice. Since this was a Limited
Maintenance Plan submittal, no
projected inventories were required.

EPA’s October 6, 1995 Limited
Maintenance Plan guidance states that
for inventory purposes the State is only
required to submit an attainment
inventory to EPA that is based on
monitoring data which shows
attainment. There is no requirement to
project emissions over the maintenance
period. This means if 2002 is a calendar
year which has monitoring data which
demonstrates attainment of the
standard, the 2002 base year inventory
can be used as the attainment year
inventory and no projection inventories
are required over the years of the
maintenance period. Only calendar year
2002 summary emissions data (based on
winter season day) are required. In
addition, the inventory should be
consistent with EPA’s most recent
guidance on emission inventories for
nonattainment areas available at the
time and should include emissions
during the time period associated with
the monitoring data showing
attainment.

New Jersey submitted a limited
maintenance plan which included a
2002 base year emissions inventory. The
2002 inventory is also classified as the
attainment year inventory for the
limited maintenance plan. New Jersey
has elected 2002 because it is the
attainment year base year that will be
used for the limited maintenance plan
and 2002 represents one of the years of
violation free monitored data in the
area. The inventory included peak
winter season daily emissions from
stationary point, stationary area, non-
road mobile, and on-road mobile
sources of CO. These emission estimates
were prepared in accordance with EPA
guidance.

EPA is approving the CO inventory
for the counties of Atlantic, Burlington,
Mercer, Middlesex, Monmouth, Morris,
Ocean, Salem and Somerset (the 9 non-
classified areas) and Camden County.
Details of the inventory review are
located in section VIL.A. of this notice.
A more detailed discussion of how the
emission inventory was reviewed and
the results are presented in the technical
support document.

Tables 1 and 2 present a summary of
the 2002 CO peak winter season daily
emissions estimates in tons per day for
the nine not classified areas and
Camden County:
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TABLE 1.—2002 ATTAINMENT INVENTORY NINE NOT CLASSIFIED AREAS CARBON MONOXIDE EMISSION INVENTORY

[Tons/peak winter season day]

County Point Area Nn?(r;gci)gd Onroad mobile Total

ALIANTIC evieiiei s 0.48 62.98 21.57 153.15 238.18
BUIINGLON ... 1.42 59.62 54.00 308.90 423.94
1T oY SRR 1.46 14.32 43.01 224.90 283.69
MIAAIESEX ettt 8.27 6.34 107.85 531.04 653.50
MONMOULN ..o e 0.72 30.42 78.43 423.04 532.61
MIOITIS ettt e 1.23 46.59 97.30 393.14 538.26
L o7 o SRS 1.11 47.69 40.31 257.31 346.42
SAIEM . e 2.21 13.72 6.97 50.24 73.14
SOMEISEL c.nevieecie et e e et e e e e enaee s 1.17 11.65 47.55 211.93 272.30

Nine Not Classified Areas Total ........cccccceeeeeeicveeennenn. 18.07 293.33 496.99 2,553.65 3,362.04

TABLE 2.—2002 ATTAINMENT INVENTORY CAMDEN COUNTY CARBON

[Tons/peak winter season day]

MONOXIDE EMISSION INVENTORY

County Point Area Nn?gg?lid Onroad mobile
[ 1o o 1Y o SRS 3.30 18.42 53.39 269.10

2. Maintenance Demonstration

New Jersey has met the Limited
Maintenance Plan air quality criteria
requirement by demonstrating that its
highest monitored design value is less
than 85 percent (7.65 parts per million)
of the CO standard of 9.0 parts per
million. The highest monitored design
value for the 2002—-2003 design year was
4.4 parts per million. In addition, New
Jersey commits to continued
implementation of all other federal and
State measures already implemented as
part of its CO SIP. Thus, according to
the Limited Maintenance Guidance,
emission projections are not required.

3. Monitoring Network

New Jersey continues to operate its
CO monitoring network and will
continue to work with the USEPA
through the air monitoring network
review process as required by 40 CFR
part 58 to determine the adequacy of its
network. New Jersey will continue
annual reviews of its data in order to
verify continued attainment of the
NAAQS. As mentioned earlier, all of
New Jersey’s 8-hour design values are
well below the 9.0 ppm 8-hour NAAQS
for CO with the highest monitor reading
4.4 ppm. This can be seen in Table 3.

TABLE 3.—DESIGN VALUES FOR CO IN
NEwW JERSEY
[8-hour standard—9 parts per million]

2002-2003
design value
(parts per million)

Monitoring location

Ancora S.H. .......ccccueeeel
Burlington ..........
Camden Lab 1 ...

East Orange . 4.2
Elizabeth ....... 4.4
Elizabeth Lab 3.1
Fort Lee? ...... 2.6
Freehold ........ 2.2
Hackensack .. 3.4
Jersey City .... 29
Morristown .... 2.4
Newark Lab3 2.9
Perth Amboy ................... 25

Notes:

1Data not available October—December
2003.

2Data not available July—August 2002.

3 Data not available July—December 2003.

In its SIP revision, New Jersey used
the 2002-2003 design values since they
coincide with the 2002 emissions
inventory. EPA reviewed more recent
data in addition to the 2002—2003 data
and found the maximum 2004-2005
design value for New Jersey to be 3.4
ppm, which continues to show
attainment of the NAAQS.

4. Verification of Continued Attainment

New Jersey will verify that the Nine
Not-Classified Areas and Camden
County areas continue to attain the CO
NAAQS through an annual review of its
monitoring data. If any design value

exceeds 7.65 ppm, New Jersey will
coordinate with USEPA Region II to
verify and evaluate the data and then, if
warranted, develop a full maintenance
plan for the affected maintenance area.

5. Contingency Plan

Section 175A(d) of the Act requires
that a maintenance plan include a
contingency plan which includes
contingency measures, as necessary, to
promptly correct any violation of the
NAAQS that occurs after redesignation
of the area. Contingency measures do
not have to be fully adopted at the time
of redesignation. However, the
contingency plan is considered to be an
enforceable part of the SIP and should
ensure that the contingency measures
are adopted expeditiously once they are
triggered by a specified event. In
addition, the contingency plan includes
a requirement that the State continue to
implement all control measures used to
bring the area into attainment.

The triggers specified in New Jersey’s
previous maintenance plan are included
in this Limited Maintenance Plan. If air
quality monitoring data indicate that the
CO NAAQS were exceeded, New Jersey
will analyze the data to determine the
cause of the violation. If it is determined
that the violation was caused by a non-
local motor vehicle usage event, then
the State will institute the contingency
measures described below.

a. Control Measures

New Jersey has implemented a
number of measures to control motor
vehicle CO emissions. Emission
reductions achieved through the
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implementation of these control
measures are enforceable. These
measures include the Federal Motor
Vehicle Control Program, Federal
reformulated gasoline, New Jersey’s pre-
1990 modifications to its inspection and
maintenance (I/M) program, and local
transportation control measures.

The State of New Jersey has
demonstrated that actual enforceable
emission reductions are responsible for
the air quality improvement and that the
CO emissions in the base year are not
artificially low due to local economic
downturn. EPA finds that the
combination of existing EPA-approved
SIP and Federal measures contribute to
the permanence and enforceability of
reduction in ambient CO levels that
have allowed Camden County to attain
the NAAQS since 1990 and the nine
not-classified areas to attain since 1986.

New Jersey commits to continuing to
implement all control measures used to
bring the area into attainment.

b. Contingency Measure

The State plans to continue to use the
contingency measure from the original
maintenance plan. The plan included
implementation of an enhanced I/M
program. This program is fully
operational and the State commits to
meet the performance standard for an
enhanced I/M program in an effort to
maintain the CO NAAQS. Although the
plan is currently in place, EPA guidance
allows for it to act as a contingency
measure. In addition, since we had
approved this measure in the previous
maintenance plan, we are proposing to
approve it in this notice.

6. Conformity

Section 176(c) of the Act defines
conformity as meeting the SIP’s purpose
of eliminating or reducing the severity
and number of violations of the NAAQS
and achieving expeditious attainment of
such standards. The Act further defines
transportation conformity to mean that
no Federal transportation activity will:
(1) Cause or contribute to any new
violation of any standard in any area; (2)
increase the frequency or severity of any
existing violation of any standard in any
area; or (3) delay timely attainment of
any standard or any required interim
emission reductions or other milestones
in any area. The Federal transportation
conformity rule, 40 CFR part 93 subpart
A, sets forth the criteria and procedures
for demonstrating and assuring
conformity of transportation plans,
programs and projects which are
developed, funded or approved by the
U.S. Department of Transportation, and
by metropolitan planning organizations
or other recipients of federal funds

under Title 23 U.S.C. or the Federal
Transit Laws (49 U.S.C. chapter 53).

The transportation conformity rule
applies within all nonattainment and
maintenance areas. As prescribed by the
Rule, once an area has an applicable SIP
with motor vehicle emissions budgets,
the expected emissions from planned
transportation activities must be
consistent with (“conform to”’) such
established budgets for that area.

In the case of the Nine Not Classified
Areas and Camden County CO limited
maintenance plan areas, however, the
emissions budgets may be treated as
essentially not constraining for the
length of this second maintenance
period as long as the area continues to
meet the limited maintenance criteria,
because there is no reason to expect that
these areas will experience so much
growth in that period that a violation of
the CO NAAQS would result. In other
words, emissions from on-road
transportation sources need not be
capped for the maintenance period
because it is unreasonable to believe
that emissions from such sources would
increase to a level that would threaten
the air quality in this area for the
duration of this maintenance period.
Therefore, for the limited maintenance
plan CO maintenance area, all Federal
actions that require conformity
determinations under the transportation
conformity rule are considered to satisfy
the regional emissions analysis and
“budget test”” requirements in 40 CFR
93.118 of the rule.

Since limited maintenance plan areas
are still maintenance areas, however,
transportation conformity
determinations are still required for
transportation plans, programs and
projects. Specifically, for such
determinations, transportation plans,
transportation improvement programs,
and projects must still demonstrate that
they are fiscally constrained (40 CFR
part 108) and must meet the criteria for
consultation and Transportation Control
Measure (TCM) implementation in the
conformity rule (40 CFR 93.112 and 40
CFR 93.113, respectively). In addition,
projects in limited maintenance areas
will still be required to meet the criteria
for CO hot spot analyses to satisfy
“project level” conformity
determinations (40 CFR 93.116 and 40
CFR 93.123) which must incorporate the
latest planning assumptions and models
that are available. All aspects of
transportation conformity (with the
exception of satisfying the emission
budget test) will still be required.
Approval of the limited maintenance
plan will not supersede the current 2007
motor vehicle emissions budget.
Conformity determinations conducted

prior to the end of 2007 would still have
to include a budget test for 2007.

If one of the CO attainment areas
should monitor CO concentrations at or
above the limited maintenance
eligibility criteria or 7.65 parts per
million then that maintenance area
would no longer qualify for a limited
maintenance plan and would revert to a
full maintenance plan. In this event, the
limited maintenance plan would remain
applicable for conformity purposes only
until the full maintenance plan is
submitted and EPA has found its motor
vehicle emissions budget adequate for
conformity purposes or EPA approves
the full maintenance plan SIP revision.
At that time regional emissions analyses
would resume as a transportation
conformity criteria.

III. Revisions to the CO Motor Vehicle
Emissions Budgets for Northern New
Jersey

A. Are These Budgets Approvable?

The proposed maintenance plan
revises the motor vehicle emissions
budgets (budgets) for CO for the New
Jersey portion of the New York-Northern
New Jersey-Long Island, NY-NJ-CT CO
maintenance area for the years 2007 and
2014, previously approved by EPA in
the August 30, 2004 Federal Register
(69 FR 52834). These revised budgets
include an allocation of a portion of a
“safety margin” established in the CO
maintenance plan.

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
attainment level of emissions is the
level of emissions during one of the
years in which the area met the air
quality health standard. For example,
1996 is the base year of Northern New
Jersey’s first ten-year maintenance plan,
and the safety margin is calculated
using the differences between 1996 and
future year total emissions.

The total emissions in 1996 from
mobile, stationary and area sources
equaled 1365.31 tons per day of CO.
New Jersey projected the CO emissions
in Northern New Jersey from all sources
for the years 2007 and 2014 to be 997.71
tons per day and 1071.93 tons per day,
respectively. The CO safety margin for
Northern New Jersey in 2007 and 2014
is calculated to be the difference
between the total emissions in 1996 and
the total emissions for each of the
projected years, 367.60 tons per day for
2007 and 293.38 tons per day for 2014.
The 2007 and 2014 CO emission
projections reflecting the total of point,
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area and mobile source reductions are
illustrated in Table 4.
TABLE 4.—CO EMISSIONS AND SAFETY MARGIN DETERMINATIONS, NORTHERN NEW JERSEY
[Tons/day]
CO emissions
Source category
1996 2007 2014
O Al et ———————————————————————————————————————————————————————— 1365.31 997.71 1071.93
SAFELY MAIGIN ..o e N/A 367.60 293.38

In the submittal the State requested to
allocate the entire safety margin to both
the 2007 and 2014 budgets. This
approach provides the transportation
sector with an adequate budget increase

for the two future scenario years to
account for changes in transportation-
related emissions due to updated
planning assumptions, while still
meeting the requirements of the

maintenance plan. The CO motor
vehicle emissions budgets that include
the safety margin allocations are

outlined below in Table 5.

TABLE 5.—CARBON MONOXIDE MOTOR VEHICLE EMISSIONS BUDGETS

[Tons/day]
Year vgrr:i%II’emeor:]oi;- Sa;ﬁgé gsi%?in vzir?igllemeora?g-
sions budgets sions budgets
783.39 367.60 1150
605.63 293.38 899

The planned allowable levels of CO
emissions are projected to maintain the
area’s air quality consistent with the air
quality health standard. The safety
margin credit can be allocated to the
transportation sector while maintaining
air quality attainment. The total
emission level, even with this
allocation, will be below the attainment
level, or safety level, and thus is
acceptable.

These revised CO budgets are
consistent with the State’s emission
baseline, projected inventories for
highway mobile sources and use of a
margin of safety. EPA is proposing to
approve the 2007 and 2014 budgets for
CO.

IV. Revisions to the NOx and VOC
Motor Vehicle Emissions Budgets for
Northern New Jersey

A. Are the Revised Motor Vehicle
Emissions Budgets Consistent With New
Jersey’s 1-Hour Ozone Attainment
Demonstration?

New Jersey is proposing to revise the
2005 and 2007 VOC and NOx motor
vehicle emissions budgets (budgets) for
the Northern New Jersey nonattainment
area by setting new budgets based on
updated planning assumptions. These
updated budgets apply to the North
Jersey Transportation Planning
Authority. In its proposal, New Jersey
included a relative reduction
comparison to show that its 1-Hour
Ozone Attainment Demonstration SIP

continues to demonstrate attainment
using revised inventories for the
Northern New Jersey nonattainment
area. New Jersey’s attainment
demonstration used photochemical grid
modeling supplemented with weight of
evidence. As such, the State’s
methodology for the relative reduction
comparison consists of comparing the
updated on-road mobile inventories
with the previously approved (67 FR
5152) inventories for the Northern New
Jersey nonattainment area to determine
if attainment will still be predicted by
the established attainment dates.
Specifically, the State calculated the
relative reductions (expressed as
percent reductions) in ozone precursors
between the previous 1996 base year
and attainment year inventories. These
percent reductions were then compared
to the percent reductions between the
revised 1996 base year and attainment
year inventories.

New Jersey’s relative reduction
comparison shows that for the Northern
New Jersey nonattainment area the
percent reduction of VOC emissions
achieved in the revised inventories is
higher than the percent reduction
previously calculated, however the
percent reduction of NOx emissions
achieved in the revised inventories is
lower than the percent reduction
previously calculated, and thus a slight
NOx shortfall is indicated. New Jersey
has previously demonstrated in its Rate
of Progress SIP, approved by EPA on

February 4, 2002 (67 FR 5152), that VOC
or NOx emission reductions are equally
valuable towards attaining the 1-hour
ozone standard. Therefore, New Jersey
substituted excess VOC emission
reductions for NOx emission reductions,
as allowed for under Section
182(c)(2)(C) of the Clean Air Act. To
make such an equivalency
demonstration, the State converted the
percentage changes for VOC and NOx to
+14.01 and —6.09 tons per day,
respectively. Based on the emission
inventories, New Jersey has determined
for the Northern New Jersey
nonattainment area that approximately
1.29 tons of VOC emissions equals 1 ton
of NOx emissions, as the emissions
relate to their potential to form ozone.
Consistent with EPA’s policy on
substitution of ozone precursor
emission reductions, New Jersey
increased the NOx reductions and
decreased VOC reductions by their
equivalent amounts, resulting in
offsetting effects with respect to ozone
formation. Thus, the required emission
reductions needed to attain the 1-hour
ozone NAAQS are achieved for the
Northern New Jersey nonattainment
area, and the SIP continues to
demonstrate attainment.

New Jersey’s proposed SIP revision
demonstrates that the new levels of
motor vehicle emissions calculated
using updated planning assumptions
continue to support achievement of the
projected attainment of the 1-Hour
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Ozone NAAQS by the attainment date of planning assumptions, including 2005

2007 for the Northern New Jersey
nonattainment area.

B. Are These Budgets Approvable?

Table 6 below summarizes New
Jersey’s revised budgets contained in the
proposed SIP revision. These budgets
were developed using the latest

vehicle registration data, vehicle miles
traveled (VMT), speeds, fleet mix, and
SIP control measures and are for the
North Jersey Transportation Planning
Authority. The 2005 budgets are revised
budgets based on the Reasonable
Further Progress plan and the 2007
budgets are revised attainment year

budgets. The increase in the NOx budget
is attributed to the updated planning
assumptions and does not necessarily
indicate an actual increase in emissions.
As described above, New Jersey, in its
proposal, has demonstrated that
attainment is not impacted by this
revision.

TABLE 6.—REVISED MOTOR VEHICLE EMISSIONS BUDGETS FOR THE NORTH JERSEY TRANSPORTATION PLANNING

AUTHORITY
[Tons/day]
VOC NOx
2005 2007 2005 2007
PrEVIOUS ...ttt ettt e ae e sttt e s be e sbeeeneeennee 148.27 125.82 253.05 198.34
L0 0T E- (=T SRS 146.33 122.53 327.83 256.58

EPA is proposing to approve the
revisions to the 2005 and 2007 budgets
for VOC and NOx for the North Jersey
Transportation Planning Authority.

V. PM, s Motor Vehicle Emissions
Budgets for Northern New Jersey

A. Are these budgets approvable?

The proposed early progress PM, 5 SIP
establishes motor vehicle emission
budgets for 2009 for the New Jersey
portion of the New York-Northern New
Jersey-Long Island, NY-NJ-CT PM, 5
nonattainment area. The NY-NJ-CT
PM, s nonattainment area and the
Northern New Jersey portion thereof is
violating the annual PM, 5 standard, and
therefore these budgets are being
established for annual emissions of
direct PM, s and NOx, a PMs s precursor.
Northern New Jersey and the larger
nonattainment area are not violating and
are significantly below the 24-hour
PM, 5 standard, and EPA believes that
the State has deemed that by attaining
the annual standard they will continue
to meet the 24-hour standard. Therefore,
New Jersey did not address or establish
budgets for the 24-hour PM, 5 standard
in this SIP revision. These budgets are
established for annual emissions of

direct PM, 5 and NOx, a PM, s precursor.
Other PMs s precursors (VOC, SOx, and
NH3) were not found to be significant by
either New Jersey or EPA prior to this
submittal and were not included in the
motor vehicle emissions budgets.
Additionally, fugitive dust emissions,
which include re-entrained road dust
and transportation-related construction
dust, were not found to be significant by
either New Jersey or EPA and were not
included in the budgets. However,
approval of these budgets does not
preclude New Jersey or EPA from
finding any of the above precursors or
fugitive dust to be significant
contributors to nonattainment of the
PM, s standard in the future. New Jersey
may choose to include any or all
precursors and fugitive dust in future
SIP submittals.

EPA allows for the establishment of
motor vehicle emission budgets for
PM, s prior to the state submitting its
first required PM, s SIP (69 FR 40028).
These budgets are set through the
establishment of an early SIP that meets
all the requirements of a SIP submittal,
and in which emissions from all
sources, when projected from the base
to a future year, show some progress

toward attainment. EPA has interpreted
the phrase “some progress toward
attainment” to mean a 5% to 10%
reduction in emissions from all sources
(69 FR 40019). For this SIP submittal
emissions were projected from the 2002
base year to 2009, the attainment year.

Submittal of this early progress SIP
does not satisfy the requirement to
submit a full PM, s attainment SIP. New
Jersey may revise the 2009 budgets in
the PMs s attainment SIP with
appropriate supporting documentation.

The total annual emissions in 2002
from mobile, stationary and area sources
for Northern New Jersey equaled 13,952
tons per year of direct PM» s and
236,251 tons per year of NOx. New
Jersey projected the PM, s and NOx
emissions from all sources for 2009 to
be 13,049 tons per year of direct PM, s
and 159,990 tons per year of NOx. This
represents a 6.5% reduction in direct
PM, 5 and a 32.3% reduction in NOx
emissions from 2002 to 2009, thereby
meeting EPA’s 5% to 10% minimum
reduction guideline. The 2002 and 2009
emission projections reflecting the
point, area and mobile source
reductions are illustrated in Tables 7
and 8.

TABLE 7.—DIRECT PM; s EMISSIONS, NJ PORTION OF THE NY-NJ-CT NONATTAINMENT AREA

[Tonslyear]

Direct PM, s emissions

Source category

Percent

2002 2009 change
On-Road 2,220 1,296 —42
NN L] ] (o= T USSR 3,206 2,788 -13
Stationary 2,790 3,035 9
L (- SRS 5,736 5,930 3
LI ] <= PSSP PP 13,952 13,049 -6.5
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TABLE 8.—NOx EMISSIONS, NJ PORTION OF THE NY-NJ-CT NONATTAINMENT AREA
[Tonslyear]
NOx emissions

Source category Percent

2002 2009 change
(@] g T o Y=o [N 137,701 66,004 —-52
Nonroad ......... 45,957 37,694 —-18
Stationary 34,420 36,804 7
L - PPN 18,173 19,488 7
1o € | TSR 236,251 159,990 -32.3

A detailed review of the 2002 PM, s
and NOx annual emission inventories
are covered in section VIIL. A. of this
notice. Tables 11 and 12 present a
summary of 2002 PM, s and NOx annual
emission estimates by source sector and
by county for the New Jersey portion of
the New York-Northern New Jersey-
Long Island, NY-NJ-CT PM, s
nonattainment area.

In the submittal, the State has
established ‘‘sub-area budgets” for the
two metropolitan planning
organizations (MPO) within the New
Jersey portion of the larger PM- s
nonattainment area, the North Jersey
Transportation Planning Authority
(NJTPA) and the Delaware Valley
Regional Planning Commission
(DVRPC). These sub-area budgets allow

each MPO to work independently to
demonstrate conformity by meeting its
own PM, s and NOx budgets. Each MPO
must still verify, however, that the other
MPO currently has a conforming long
range transportation plan and
transportation improvement program
(TIP) prior to making a new plan/TIP
conformity determination. The sub-area
budgets are listed in Table 9.

TABLE 9.—2009 SUB-AREA MOTOR VEHICLE EMISSIONS BUDGETS NY-NJ-CT NONATTAINMENT AREA

[Tons/year]
MPO Direct PM2_5 NOX
LI LI TSRO SUPPOI 1,207 61,676
DVRPC 2 ettt ettt e e et e e e e ttee e e etteeeeateeeeeteeeeateeeeaateeeeateeaaaateeaaaateeeataeeaasteeeaanteeeaareeeeanreeeaasaeeeane 89 4,328

1Covers Bergen, Essex, Hudson, Middlesex, Monmouth, Morris, Passaic, Somerset, and Union Counties.

2Covers Mercer County only.

The proposed 2009 PM: s budgets are
consistent with the State’s 2002
emission baseline and 2009 projected
inventories for highway mobile sources,
as described in Sections VII.A. and B. of
this notice. EPA is therefore proposing
to approve the 2009 sub-area budgets for
direct PM> 5 and NOx, because these
budgets meet all applicable
requirements.

These budgets are currently
undergoing a process to find if they are
adequate for transportation conformity
purposes prior to EPA’s final SIP action.
Once budgets are deemed adequate,
they may be used in making conformity
determinations. EPA believes that the
proposed 2009 budgets meet EPA’s
adequacy criteria (40 CFR 93.118(e)(4))
and, through a separate process, is
taking comments through April 24, 2006
prior to making an adequacy
determination. For more information on
the adequacy process please see EPA’s
adequacy Web site: http://www.epa.gov/
otaq/stateresources/transconf/
adequacy.htm. The adequacy process is

separate from the SIP approval process;
therefore, these budgets may be found
adequate prior to EPA finalizing any
approval action for this SIP. The result
of EPA’s adequacy finding will be
published in the Federal Register.

VI. Revisions to the General Conformity
Budget for McGuire Air Force Base

A. Are These Budgets Approvable?

New Jersey is proposing to update the
1-hour ozone general conform